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1. Mediante una carta fechada el 30 de abril de 2019, dirigida al Secretario General de la UPOV,
el Honorable Sr. Jaundy O.R. Martin, Fiscal General, solicitdé que se examine el proyecto de Ley de 2019 de
Proteccion de las Obtenciones Vegetales de San Vicente y las Granadinas (en adelante, “proyecto de Ley”)
afin de determinar su conformidad con el Acta de 1991 del Convenio de la UPOV (en adelante,
“Acta de 1991"). La carta se reproduce en el Anexo | del presente documento. En el Anexo Il figura una
copia en inglés del proyecto de Ley.

PROCEDIMIENTO DE EXAMEN DE LEYES O PROYECTOS DE LEY POR CORRESPONDENCIA

2. En el articulo 34.3) del Acta de 1991 se dispone que “[a]ntes de depositar su instrumento de
adhesién, todo Estado que no sea miembro de la Unién o cualquier organizacién intergubernamental
solicitara la opiniéon del Consejo acerca de la conformidad de su legislacion con las disposiciones del
presente Convenio. Si la decision haciendo oficio de opinién es positiva, podra depositarse el instrumento
de adhesion.”

3. En el contexto de la organizacion de una Unica serie de sesiones a partir de 2018 y con objeto de
facilitar el examen de la legislacion de los futuros miembros, el Consejo, en su quincuagésima primera sesion
ordinaria, celebrada en Ginebra el 26 de octubre de 2017, aprobd las propuestas de modificacion del
documento UPOV/INF/13/1 “Orientacion sobre cémo ser miembro de la UPOV” a fin de establecer un
procedimiento para el examen de la legislacion por correspondencia, y aprobé asimismo la revision del
documento UPOV/INF/13/1 (documento UPOV/INF/13/2) (véase el parrafo 20.g) del documento C/51/22
“Informe”).

4, Con arreglo a lo que antecede, en el procedimiento de examen de leyes o proyectos de ley por
correspondencia que consta en el documento UPOV/INF/13/2 “Orientacién sobre como ser miembro de
la UPOV” se establece lo siguiente:

Condiciones de aplicacién del procedimiento de examen de la legislacién por correspondencia

“11. Podré aplicarse el procedimiento de examen de la legislacidn por correspondencia si:

i) la solicitud se recibe con menos de cuatro semanas de antelacién a la semana en que se
celebre la sesién ordinaria mas inmediata del Consejo y mas de seis meses antes de la fecha de la
siguiente sesidn ordinaria del Consejo; y

i) en el analisis de la Oficina de la Union se prevé una decisién positiva y no se sefialan
cuestiones importantes en cuanto a la conformidad de la legislacion con el Convenio de la UPOV.”
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5. De conformidad con el parrafo 11 del documento UPOV/INF/13/2, la carta con la solicitud de
examen del proyecto de Ley se recibio el 30 de abril de 2019, es decir, mas de seis meses antes de la
fecha de la quincuagésima tercera sesion ordinaria del Consejo de la UPQV. La Oficina de la Unién prevé
una decisién positiva y no se han sefialado cuestiones importantes en cuanto a la conformidad del
proyecto de Ley con el Convenio de la UPOV.

Publicacion del documento analitico y del proyecto de Ley en el sitio web de la UPOV

“14.[...]

i) el documento analitico y la ley se publicaran en el sitio web de la UPOV en un plazo de
seis semanas tras la recepcion de la solicitud y se informara en consecuencia a los miembros y
observadores del Consejo; y

i) los miembros y observadores dispondran de un plazo de 30 dias, contados desde la fecha
de publicacién del documento analitico en el sitio web de la UPOV, para formular comentarios.”

6. De conformidad con el parrafo 14 del documento UPOV/INF/13/2, la Oficina de la Unién ha publicado
el presente documento analitico (documento C/Analysis/2019/2) relativo a San Vicente y las Granadinas
para ofrecer a los miembros y observadores del Consejo la oportunidad de formular comentarios, a mas
tardar el 27 de junio de 2019 (véase la circular E-19/081 de la UPOV, del 28 de mayo de 2019). En el
Anexo Il del documento analitico figura el proyecto de Ley de San Vicente y las Granadinas.

ANTECEDENTES

7. El 17 de noviembre de 2018, la Oficina de la Unién recibi6é una carta de la Sra. Lekeicha Caesar Foney,
Registradora, en la que solicitaba la asistencia de la Oficina de la Unién en la elaboracion de legislacion
sobre la proteccién de las obtenciones vegetales conforme al Convenio de la UPOV. El 14 de enero de
2019, la Oficina de la Unién recibi6é de la Sra. Shernell Hadaway, Primera Consejera Juridica de la Corona,
Oficina del Fiscal General, Ministerio de Justicia, un ejemplar del proyecto de Ley junto con la peticion de
gue se formulen comentarios.

8. En el transcurso de las reuniones bilaterales con la delegacion de San Vicente y las Granadinas
mantenidas en Ginebra del 28 al 30 de enero de 2019, en el marco del “Taller sobre la elaboracion de
legislacion de conformidad con el Convenio de la UPQOV” (Taller sobre legislacién), la Oficina de la Unién
abordé las disposiciones pertinentes del Acta de 1991 en relacién con el proyecto de Ley del 14 de enero de
2019. Segun lo convenido en las reuniones bilaterales, la Oficina de la Unién present6 comentarios sobre el
proyecto de Ley el 12 de marzo de 2019.

9. El 9 de abril de 2019, la Sra. Hadaway envié una nueva version del proyecto de Ley. El 16 de abril de
2019, la Oficina de la Unién presenté comentarios sobre la nueva version del proyecto de Ley y mantuvo una
conferencia telefénica con la Sra. Foney y la Sra. Hadaway para explicar dichos comentarios y los proximos
pasos del procedimiento de adhesiéon a la UPOV. En esa ocasién, la Sra. Foney manifesté la intencion del
Gobierno de San Vicente y las Granadinas de solicitar al Consejo de la UPQOV el examen del proyecto de Ley
por correspondencia en 2019. El 30 de abril de 2019, la Oficina de la Unién recibié una nueva versiéon del
proyecto de Ley.

BASE DE LA PROTECCION DE LAS OBTENCIONES VEGETALES EN SAN VICENTE Y LAS
GRANADINAS

10. En San Vicente y las Granadinas, la proteccion de las obtenciones vegetales de conformidad con el

Acta de 1991 se regira por el proyecto de Ley, una vez que este haya sido aprobado. A continuacion, se
ofrece un analisis del proyecto de Ley siguiendo el orden de las disposiciones sustantivas del Acta de 1991.

Articulo 1 del Acta de 1991: Definiciones

11. El articulo 2 del proyecto de Ley contiene definiciones de “obtentor” y “variedad” que estan en
conformidad con las definiciones que figuran en el articulo 1.iv) y vi) del Acta de 1991, respectivamente.
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Articulo 2 del Acta de 1991: Obligacién fundamental de las Partes Contratantes

12. Los articulos 1y 21 del proyecto de Ley se refieren a la proteccién y la concesién de los derechos de
obtentor.

13. En el titulo “Objetivos y motivos”, al final del proyecto de Ley, se establece lo siguiente:

“La presente Ley tiene por objeto disponer lo necesario para la concesion de proteccion a los obtentores
de nuevas variedades vegetales y para fines conexos.”

14. En el proyecto de Ley se establecen disposiciones que estdn en concordancia con la
obligacion fundamental prevista en el articulo 2 del Acta de 1991.

Articulo 3 del Acta de 1991: Géneros y especies que deben protegerse

15. En el articulo 4 del proyecto de Ley se establece que “[lla presente Ley se aplicara a todos los
géneros y especies vegetales, incluidos todos los hongos y algas”, de conformidad con lo dispuesto en el
articulo 3.2)ii) del Acta de 1991.

16. En el articulo 2 del proyecto de Ley contiene la siguiente definicion de “planta”:

T

el término “planta” incluye todos los hongos y algas pero no incluye las bacterias, los bacteroides, los
micoplasmas, los virus, los viroides ni los bacteriéfagos;

[.I"

Articulo 4 del Acta de 1991: Trato nacional

17. En relacién con el obtentor y la presentacion de solicitudes, el proyecto de Ley no establece
restricciones respecto de la nacionalidad, el lugar de residencia de las personas naturales o el lugar de la
sede de las personas juridicas. En el articulo 13.1) y 2) del proyecto de Ley se establecen las siguientes
disposiciones, que estan en conformidad con los requisitos del articulo 4 del Acta de 1991.:

“1) El obtentor de una variedad vegetal podra solicitar el derecho de obtentor al Director del Registro.
2) Un obtentor podra presentar una solicitud en virtud del parrafo 1):

a) sea o no nacional de San Vicente y las Granadinas;

b) sea o no residente en San Vicente y las Granadinas; y

¢) haya sido obtenida o no la variedad vegetal en San Vicente y las Granadinas.

[.I"

18. El articulo 17 “Prioridad de las solicitudes extranjeras” del proyecto de Ley cumple los requisitos en lo
qgue atafie a los miembros de la Union. El proyecto de Ley esta en conformidad con los requisitos del
articulo 4 del Acta de 1991.

Articulos 5 a 9 del Acta de 1991: Condiciones de la proteccién, la novedad, la distincién, la homogeneidad y
la_estabilidad

19. En los articulos 21.2)b) y 22 del proyecto de Ley se establecen disposiciones sobre las condiciones
de proteccion que estan en conformidad con las de los articulos 5 a 9 del Acta de 1991.

20. En el articulo 22.8) y 9) se establecen disposiciones relativas a la disposicién facultativa del articulo 6.2)
“Variedades de reciente creacién” del Acta de 1991, en los términos siguientes:

“8) Sin perjuicio de lo dispuesto en el parrafo 1) y a reserva de lo dispuesto en el parrafo 9), una
variedad vegetal sera considerada nueva, incluso si su venta o entrega hubiese tenido lugar en
San Vicente y las Granadinas:

a) en el caso de arboles o vides, dentro del plazo de seis afios antes de la fecha de
presentacioén de la solicitud; o
b) en cualquier otro caso, dentro del plazo de cuatro afios antes de la fecha de presentacion

de la solicitud.
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9) El parrafo 8) se aplicara Unicamente a las solicitudes presentadas dentro de un afio tras la entrada en
vigor de la presente Ley.”

Articulo 10 del Acta de 1991: Presentacion de solicitudes

21. En el articulo 16 del proyecto de Ley se establecen disposiciones relativas a la presentacion de
solicitudes. No parece que el proyecto de Ley contenga disposiciones que estén en contradiccion con el
articulo 10 del Acta de 1991.

Articulo 11 del Acta de 1991: Derecho de prioridad

22. En el articulo 17 del proyecto de Ley se establecen disposiciones sobre el derecho de prioridad que
estan en conformidad con las disposiciones del articulo 11 del Acta de 1991.

Articulo 12 del Acta de 1991: Examen de la solicitud

23. En el articulo 18 del proyecto de Ley se establecen disposiciones sobre el examen de la solicitud que
estan en conformidad con las disposiciones del articulo 12 del Acta de 1991.

Articulo 13 del Acta de 1991: Proteccién provisional

24. En el articulo 20 del proyecto de Ley se establecen las siguientes disposiciones sobre la
proteccion provisional, que estan en conformidad con las disposiciones del articulo 13 del Acta de 1991:

“Cuando se haya concedido un derecho de obtentor en virtud del articulo 21, el titular del derecho podra
emprender acciones respecto de actos no autorizados, para los cuales se precise la autorizacion del titular
del derecho en virtud de los articulos 29, 30 y 31, como si el derecho de obtentor se hubiese concedido en
la fecha de publicacién de la solicitud de ese derecho de obtentor conforme al articulo 50.”

Articulo 14 del Acta de 1991: Alcance del derecho de obtentor

25. En los articulos 29 a 31 del proyecto de Ley se establecen disposiciones sobre el alcance del
derecho de obtentor que estan en conformidad con las disposiciones del articulo 14 del Acta de 1991.

Articulo 15 del Acta de 1991: Excepciones al derecho de obtentor

26. En el articulo 34.1) del proyecto de Ley se establecen disposiciones relativas a las
excepciones obligatorias al derecho de obtentor que estan en conformidad con las disposiciones del
articulo 15.1) del Acta de 1991.

27. En el articulo 34.2) y 3) del proyecto de Ley se establecen las siguientes disposiciones sobre la
excepcion facultativa prevista en el articulo 15.2) del Acta de 1991:

“2) En relacién con las especies vegetales incluidas en una lista de plantas agricolas, no infringira el
derecho de obtentor el agricultor que, dentro de los limites razonables y medios prescritos para
salvaguardar los intereses legitimos del titular del derecho, utilice con fines de reproduccién o de
multiplicacion, en su propia explotacion, el producto de la cosecha que haya obtenido por el cultivo, en su
propia explotacion, de la variedad protegida o de una variedad cubierta por el articulo 31.1)a) o b).

3) A los efectos del parrafo 2), en el Reglamento se especificaran:
a) la lista de plantas agricolas, que no incluira frutas, plantas ornamentales ni hortalizas; y
b) los limites razonables y medios para salvaguardar los intereses legitimos del titular del
derecho.”
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Articulo 16 del Acta de 1991: Agotamiento del derecho de obtentor

28. En el articulo 35 del proyecto de Ley se establecen disposiciones relativas al agotamiento del derecho
de obtentor que estan en conformidad con las disposiciones del articulo 16 del Acta de 1991.

Articulo 17 del Acta de 1991: Limitacidn del ejercicio del derecho de obtentor

29. En el articulo 38 del proyecto de Ley se establecen disposiciones sobre la limitacion del ejercicio del
derecho de obtentor que se corresponden con las disposiciones del articulo 17 del Acta de 1991.

Articulo 18 del Acta de 1991: Reglamentacién econdémica

30. No parece que el proyecto de Ley contenga disposiciones que estén en contradicciéon con el
articulo 18 del Acta de 1991.

Articulo 19 del Acta de 1991: Duracién del derecho de obtentor

31. En el articulo 24 del proyecto de Ley se establecen disposiciones sobre la duracion del derecho de
obtentor que estan en conformidad con lo dispuesto en el articulo 19 del Acta de 1991.

Articulo 20 del Acta de 1991: Denominacién de la variedad

32. Enlos articulos 40 a 42 del proyecto de Ley se establecen disposiciones sobre las denominaciones
de las variedades que estan en conformidad con las disposiciones del articulo 20 del Acta de 1991.

Articulo 21 del Acta de 1991: Nulidad del derecho de obtentor

33. En el articulo 26 del proyecto de Ley se establecen disposiciones sobre la nulidad del derecho de
obtentor que estan en conformidad con las disposiciones del articulo 21 del Acta de 1991.

Articulo 22 del Acta de 1991: Caducidad del derecho de obtentor

34. En el articulo 27 del proyecto de Ley se establecen disposiciones relativas a la caducidad del derecho
de obtentor que estan en conformidad con las disposiciones del articulo 22 del Acta de 1991.

Articulo 30 del Acta de 1991: Aplicacién del Convenio

35. Enlo que respecta a la obligacion de “prever los recursos legales apropiados que permitan defender
eficazmente los derechos de obtentor” (articulo 30.1)i) del Acta de 1991), en el articulo 33 se establecen
disposiciones relativas a la “Infraccion del derecho de obtentor”, en el articulo 36 se contemplan los
“Recursos civiles en caso de infraccion del derecho de obtentor” y en el articulo 48 se establecen
disposiciones sobre el “Uso indebido de la denominacién”.

36. En lo que respecta a la obligacion estipulada en el articulo 30.1)ii) del Acta de 1991), en el
articulo 21.1)a) del proyecto de Ley se contempla lo siguiente:

“1) El Director del Registro:

a) concedera el derecho de obtentor a todas aquellas solicitudes que retnan las condiciones
para su concesién, salvo en el caso de que una solicitud haya sido retirada o haya sido
abandonada en virtud del articulo 19; y

b) denegara el derecho de obtentor a todas aquellas solicitudes que no retinan las condiciones
para su concesion.”

37. El articulo 50 del proyecto de Ley se ajusta a la obligacién de publicar informacién relativa a las
solicitudes de derecho de obtentor y a los titulos concedidos, asi como a las denominaciones propuestas y
aprobadas, segun se exige en el articulo 30.1)iii) del Acta de 1991.
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Conclusién general

38. En opinidn de la Oficina de la Unidn, en el proyecto de Ley se recogen las disposiciones sustantivas
del Acta de 1991. A la luz de lo antedicho, una vez que el proyecto de Ley haya sido aprobado sin
modificacién alguna y la Ley haya entrado en vigor, San Vicente y las Granadinas estara en condiciones de
“dar efecto” a las disposiciones del Acta de 1991, como se estipula en su articulo 30.2).

[Siguen los Anexos]
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ANEXO |
[Traduccién por la Oficina de la Union de una carta con fecha 30 de abril de 2019]
Enviada por: Sr. Jaundy O.R. Martin
Fiscal General
Destinatario: Sr. Francis Gurry
Secretario General de la Union Internacional para la Proteccion de las Obtenciones

Vegetales (UPOV)

[Objeto:][Ref.:] Proyecto de Ley de 2019 de Proteccion de las Obtenciones Vegetales de San Vicente y
las Granadinas

Tengo el agrado de comunicarle que el Parlamento de San Vicente y las Granadinas esta en vias de
aprobar el proyecto de Ley de 2019 de Proteccion de las Obtenciones Vegetales.

San Vicente y las Granadinas tiene la intencion de adherir al Convenio Internacional para la Proteccion de
las Obtenciones Vegetales de 2 de diciembre de 1961, revisado en Ginebra el 10 de noviembre de 1972,
el 23 de octubre de 1978 y el 19 de marzo de 1991 (Convenio de la UPQV).

Segun lo dispuesto en el articulo 34.3) del Convenio de la UPQV, agradeceria al Consejo de la UPOV que
examine la conformidad del proyecto de Ley de San Vicente y las Granadinas con las disposiciones del
Convenio de la UPOV.

Aprovecho la oportunidad para saludarlo muy atentamente,

(Firmada)

[Sigue el Anexo 1]
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ANNEX Il / ANNEXE Il / ANLAGE Il / ANEXO Il
[in English only / en anglais seulement / nur auf Englisch / solamente en inglés]

SAINT VINCENT AND THE GRENADINES
PLANT BREEDERS’ PROTECTION BILL 2019
ARRANGEMENT OF SECTIONS

SECTION
PART |
PRELIMINARY
1. Short title and commencement
2. Interpretation
3. Act binds Crown
4. Application of Act
PART Il

© © N o O

13.
14.
15.
16.
17.
18.
19.
20.

ADMINISTRATION
Registrar of Plant Breeders’ Rights
Powers of Registrar
Exercise of power by Registrar
Registrar to act as soon as possible

Deputy Registrar

. Delegation of Registrar’'s powers and functions
11.
12.

Register

Evidence of official records

PART Il

APPLICATION FOR PLANT BREEDER’S RIGHT

Right to apply for plant breeder’s right

Right to apply for plant breeder’s right personal property
Form of application

Dealing with application

Priority of foreign applications

Examination

Withdrawal or lapse of application

Provisional protection



21.
22.
23.
24,
25.

26.
27.
28.

29.
30.
31.
32.

33.
34.
35.
36.
37.

38.
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PART IV
GRANT AND REVOCATION OF PLANT BREEDER'’S RIGHT
Grant of plant breeder’s rights
Grant of plant breeder’s right
Conditions for grant of plant breeder’s right
Varieties bred by two or more persons independently
Term of plant breeder’s right
Annual fee
Invalidity and revocation of plant breeder’s right
Invalidity of plant breeder’s right
Revocation of plant breeder’s right

Renunciation of plant breeder’s right

PART V
SCOPE OF PLANT BREEDER'S RIGHT
Scope of plant breeder’s right

Extension of plant breeder’s right to harvested material

Extension of plant breeder’s right to essentially derived and certain other plant varieties

Assignment of plant breeder’s right

PART VI
ENFORCEMENT OF PLANT BREEDER'S RIGHT
Infringement of plant breeder’s right
Exceptions to infringement
Exhaustion of plant breeder’s right
Civil remedies for infringement of plant breeder’s right

Rights under a licence granted by a grantee

PART VII
COMPULSORY LICENCE

Compulsory licence



39.

40.
41.
42.
43.

44,
45,
46.
47.
48.
49,

50.
51.
52.
53.
54.
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PART VI
NOTICE OF PROTECTION

Notice of protection

PART IX
DENOMINATION
Approval and registration of denomination
Prior rights
Use of denomination

Invalidation of registration of denomination

PART X
OFFENCES
Falsification of register
Falsely representing plant variety as protected variety
Disobeying summons
Refusing to give evidence
Misuse of denomination

Offences by corporations

PART XI
GENERAL
Publication
Objections to application
Right of appeal
Fees

Regulations
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SAINT VINCENT AND THE GRENADINES

BILL FOR

ACT NO. OF 2019
| ASSENT

[] Governor-General

AN ACT to provide for the granting of protection to breeders of new plant varieties and for related
purposes.

[]

BE IT ENACTED by the Queen’s Most Excellent Majesty, by and with the advice and consent
of the House of Assembly of Saint Vincent and the Grenadines and by the authority of the same, as
follows:

PART |
PRELIMINARY
1. Short title and commencement
(1) This Act may be cited as the Plant Breeders’ Protection Act 2019.

(2) This Act comes into force on a day fixed by the Governor-General by Proclamation published in
the Gazette.

2. Interpretation
In this Act -

“agent” in relation to a plant variety, means a person who is resident or has an office in Saint
Vincent and the Grenadines and who is appointed by the breeder of that plant variety to act on
his behalf in respect of the making of an application for, or any proceedings relating to, a plant
breeder’s right for that plant variety;

“applicant”, in relation to an application, means the person currently shown in the application as the
person making the application;

“application” means an application under section 13 for a plant breeder’s right;
“approved person” means a person appointed or designated by the Minister under section 18 (6);
“breeder” in relation to a plant variety, means —

(@) a person who bred or discovered and developed the plant variety;

(b) a person who is the employer of the person mentioned in paragraph (a) or who has
commissioned the latter’s work; or

(c) a person who is the successor in title to the persons referred to in paragraphs (a) and (b);
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“Commerce and Intellectual Property Office” means the office established by the Commerce and
Intellectual Property Office Act, Cap. 310;

“Convention” means the International Convention for the Protection of New Varieties of Plants,
done at Geneva on 2 December 1961, as revised on 10 November 1972, 23 October 1978 and
on 19 March 1991;

“Court” means the High Court;

“denomination” means the distinguishing name or identification for a plant variety covered under
sections 40 and 42;

“grantee” means the holder of a plant breeder’s right;

“harvested material” means any harvested material to which the rights of a grantee under section 29
are extended by virtue of section 30;

“Minister” means the Minister assigned responsibility for legal affairs;

“plant” includes all fungi and algae but does not include bacteria, bacteriods, mycoplasmas, viruses,
viroids and bacteriopahges;

“plant breeder’s right” means the right granted under section 21;

“plant variety” means a plant grouping within a single botanical taxon of the lowest known rank,
which grouping, irrespective of whether the conditions for the grant of a plant breeder’s right
are fully met, can be —

(a) defined by the expression of the characteristics resulting from a given genotype or a
combination of genotypes;

(b) distinguished from any other plant grouping by the expression of at least one of those
characteristics; and

(c) considered as a unit with regard to its suitability for being propagated unchanged:;

“propagating material” in relation to a plant of a particular plant variety, means a part or product
from which, whether alone or in combination with other parts or products of that plant, another
plant with the same relevant characteristics can be produced,

“protected variety” means a plant variety which has been granted a plant breeder’s right;
“register” means the Register of Plant Varieties kept under section 11;

“Registrar” means the registrar of Plant Breeders’ Rights referred to in section 5;
“regulation” means regulations made under this Act;

“term”, in relation to a plant breeder’s right, means the term of the plant breeder’s right under
section 24;

“UPOV” means the International Union for the Protection of New Varieties of Plants founded by
the Convention;

“UPOV member” means a State, or an intergovernmental organisation, that is a party to the
Convention.

3. Act binds Crown
This Act binds the Crown.
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4. Application of Act

This Act applies to all plant genera and species including all fungi and algae.
PART II
ADMINISTRATION

5. Registrar of Plant Breeders’ Rights

(1) The Registrar of the Commerce and Intellectual Property Office is the Registrar of Plant
Breeders’ Rights for the purposes of this Act.

(2) The Registrar —
(a) has the powers and functions that are given to him under this Act or any other Act; and

(b) is responsible for the administration of this Act.

6. Powers of Registrar
The Registrar may, for the purposes of this Act —
(a) summon witnesses;
(b) receive written or oral evidence on oath or affirmation;
(c) require the production of documents or articles;
(d) award costs against a party to proceedings brought before the Registrar; and

(e) notify, as he considers fit, any person of any matter, that, in his opinion, should be brought
to the person’s notice.

7. Exercise of power by Registrar

The Registrar may not exercise a power under this Act in any way that adversely affects a person
applying for the exercise of that power without first giving that person a reasonable opportunity to
be heard.

8. Registrar to act as soon as possible
If -
(a) the Registrar is required under this Act to do any act or thing; and
(b) no time or period is provided within which the act or thing is to be done,

the Registrar is to do the act or thing as soon as practicable.

9. Deputy Registrar

(1) Subject to any direction by the Registrar, a Deputy Registrar has all the powers and functions of
the Registrar, except the powers of delegation under section 10.

(2) A power or function of the Registrar, when exercised by a Deputy Registrar, is taken to have
been exercised by the Registrar.
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(3) The exercise of a power or function of the Registrar by a Deputy Registrar does not prevent the
exercise of the power or function by the Registrar.

(4) If the exercise of a power or function by the Registrar is dependent on the opinion, belief or state
of mind of the Registrar in relation to a matter, that power or function may be exercised by a
Deputy Registrar on his or her opinion, belief or state of mind in relation to that matter.

(5) If the operation of a provision of this Act or another Act is dependent on the opinion, belief or
state of mind of the Registrar in relation to a matter, that provision may operate on the opinion,
belief or state of mind of a Deputy Registrar in relation to that matter.

10. Delegation of Registrar’s powers and functions

(1) The Registrar may by instrument in writing delegate all or any of his other powers or functions
to -

(a) a prescribed person, or persons included in a prescribed class, holding or performing the
duties of an office in the Commerce and Intellectual Property Office; or

(b) a prescribed public officer or public officer included in a prescribed class, employed in the
Commerce and Intellectual Property Office.

(2) A delegate shall, if so required by the instrument of delegation, exercise or perform a delegated
power or function under the direction or supervision of —

(a) the Registrar; or

(b) a person specified in the instrument being a person referred to in subsection (1) (a) or (b).

11. Register
(1) The Registrar shall keep a register to be known as the Register of Plant Varieties.
(2) There shall be entered in the register —

(@) a grant of a plant breeder’s right;

(b) particulars of a grantee as the Registrar may determine;

(c) the approved denomination for a plant variety;

(d) a licence granted by a grantee or a compulsory licence granted under section 38, with an
indication of the conditions of the licence;

(e) any other matters and information relating to a protected variety or a plant breeder’s right
whose entry in the register appears to the Registrar to be useful; and

(F) any other matter required by this Act or the regulations to be entered in the register.
(3) The register may be kept in whole or in part by using a computer.

(4) Any record of a particular or other matter made by using a computer for the purpose of keeping
the register is taken to be an entry in the register.

(5) A person may on payment of the prescribed fee, if any, inspect the register and make copies of
or extracts from the information in it.
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12. Evidence of official records
(1) The register is prima facie evidence of any particular or other matter entered in it.

(2) A copy of, or extract from, the register that is certified by the Registrar to be a true record or
extract is admissible in any proceedings as if it were the original.

(3) If the register or a part of the register is kept by using a computer, a document certified by the
Registrar as reproducing in writing a computer record of all or any of the particulars comprised in
the register or in any part of the register is admissible in any proceedings as evidence of those
particulars.

(4) A certificate signed by the Registrar and stating that —

(a) anything required or permitted to be done by this Act was done or not done on, or had been
done or not been done by, a specified date;

(b) anything prohibited by this Act was done or not done on, or had been done or not been done
by, a specified date; or

(c) adocument was available for public inspection at the Commerce and Intellectual Property
Office on a specified date or during a specified period,

shall be prima facie evidence of the matter so stated.

PART I
APPLICATION FOR PLANT BREEDER’S RIGHT

13. Right to apply for plant breeder’s right
(1) A breeder of a plant variety may apply to the Registrar for a plant breeder’s right.
(2) A breeder may apply under subsection (1) whether or not —

(a) the breeder is a citizen of Saint Vincent and the Grenadines;

(b) the breeder is resident in Saint Vincent and the Grenadines; and

(c) the plant variety was bred in Saint Vincent and the Grenadines.

(3) Subject to subsection (4), if two or more persons bred a plant variety jointly, those persons or
some of them may apply jointly for a plant breeder’s right.

(4) If two or more persons bred a plant variety jointly, one of those persons is not entitled to apply
for a plant breeder’s right otherwise than jointly with, or with the consent in writing of, each other
of those persons.

14. Right to apply for plant breeder’s right personal property

(1) The right of a breeder of a plant variety to apply for a plant breeder’s right is personal property
and is capable of assignment or of transmission in the same way as any other personal property.

(2) An assignment of a right to apply for a plant breeder’s right shall be in writing signed by or on
behalf of the assignor.
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15. Form of application
(1) An application for a plant breeder’s right shall —

(@) be inwriting;

(b) be in the prescribed form; and

(c) be made in the manner set out in the prescribed form.
(2) The application shall contain —

(a) a description of the plant variety;

(b) the proposed denomination for the plant variety which qualifies for approval and registration
under section 40;

(c) the address for service in relation to the application, being an address within Saint Vincent
and the Grenadines;

(d) if aright of priority is claimed under section 17, full particulars of the relevant right of
priority; and

(e) any other particulars as are required by the prescribed form or as are prescribed.

(3) An applicant shall at the time of filing an application under this section pay to the Registrar the
application fee and any other fees as may be prescribed.

16. Dealing with application

(1) An application that complies with sections 13 and 15 at the time it is received by the Registrar
shall, for the purposes of this Act, be deemed to be made at that time.

(2) An application that does not comply with sections 13 and 15 at the time it is received by the
Registrar shall nevertheless be deemed to be made at that time if it is rectified within the time and
manner as the Registrar may specify.

(3) The Registrar shall, if satisfied that an application complies with sections 13 and 15—

(@) publish the application and the proposed denomination for the plant variety in the prescribed
manner; and

(b) notify the applicant of the publication.

17. Priority of foreign applications

(1) A breeder who has made an application in one or more UPOV members other than Saint
Vincent and the Grenadines (referred to in this section as the first application) shall enjoy a right of
priority for the purpose of filing an application if —

(a) within a period of twelve months after the date of filing of the first application, the breeder
files an application in Saint Vincent and the Grenadines (referred to in this section as the
local application); and

(b) the local application is accompanied with a claim to have the date the first application was
made treated as the priority date for the purposes of the local application.
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(2) A breeder shall, within three months of making a claim under subsection (1) (b), submit to the
Registrar —

(@) a copy of the documents that constituted the first application, certified to be a true copy of
the documents by the authority in the UPOV member to which the first application was
made; and

(b) any other evidence to demonstrate that the plant variety which is the subject matter of both
the first and local applications is the same.

(3) A breeder shall —
(a) within two years after the expiration of the period referred to in subsection (1) (a); or

(b) where the first application (or the earliest of those applications) is rejected or withdrawn,
within two years after the rejection or withdrawal,

furnish any necessary information, document or material required for the purpose of an examination
under section 18 to the Registrar or an approved person.

(4) For the purposes of this section —

(@) the period of twelve months referred to in subsection (1) (a) shall be computed from the date
of filing of the first application; and

(b) the date of filing shall not be included in the computation of the twelve month period.

18. Examination

(1) An applicant shall, within the prescribed period after making an application, give to the
Registrar or an approved person the necessary information, documents or material prescribed by the
regulations.

(2) The Registrar or the approved person shall examine the plant variety concerned (referred to in
this section as the candidate variety) —

(a) to verify whether the candidate variety belongs to the stated botanical taxon;
(b) to establish whether the candidate variety is distinct, uniform and stable; and

(c) where the candidate variety is found to meet the requirements in paragraphs (a) and (b), to
establish an official description of the variety.

(3) On examining the candidate variety under subsection (2), the Registrar or the approved person
may, by written notice, request the applicant to furnish any further information, document or
propagating material of the candidate variety.

(4) Where the Registrar or the approved person has made a request for further information,
document or propagating material under subsection (3), the applicant shall —

(@) furnish the information, document or propagating material within the period stated in the
written notice; or

(b) where the information, document or propagating material is not available, notify the
Registrar or the approved person of this fact within that period.

(5) In examining a candidate variety under this section, the Registrar or the approved person may —
(a) grow the variety or carry out other necessary tests;

(b) cause the growing of the variety or the carrying out of other necessary tests; or
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(c) take into account the results of growing tests or other trials which have already been carried
out by the appropriate authority in a UPOV member other than Saint Vincent and the
Grenadines.

(6) For the purposes of this section, the Minister may by instrument in writing, on the basis of a
person’s qualifications and experience, appoint or designate that person to be an approved person in
relation to one or more species of plants.

19. Withdrawal or lapse of application

(1) An applicant may withdraw an application at any time before a plant breeder’s right is made in
respect of it.

(2) The withdrawal of an application does not affect the liability of an applicant for any fees that
may have become payable up to the date of that withdrawal.

(3) Where any information, document or material required to be given to the Registrar or an
approved person under this Act is not supplied within the period stated in the written notice issued
by the Registrar or approved person requiring the information, document or material, the
application concerned shall lapse on the expiration of that period.

(4) An application to withdraw an application shall be filed in the prescribed form together with any
prescribed documents or fee in accordance with the regulations.

20. Provisional protection

Where a plant breeder’s right has been granted under section 21, the grantee has the right to take
proceedings in respect of unauthorised acts, which require the grantee’s authorisation under sections
29, 30 and 31, as if the plant breeder’s right had been granted on the date the application for that
plant breeder’s right was published under section 50.

PART IV
GRANT AND REVOCATION OF PLANT BREEDER’S RIGHT
Grant of plant breeder’s right

21. Grant of plant breeder’s right
(1) The Registrar shall —

(a) except where an application has been withdrawn or has lapsed under section 19, grant a
plant breeder’s right in respect of every application that is eligible for the grant of a plant
breeder’s right; and

(b) refuse to grant a plant breeder’s right in respect of every application that is not eligible for
the grant of a plant breeder’s right.

(2) An application shall only be treated as being eligible for the grant of a plant breeder’s right if —
(@) the applicant has complied with sections 13, 15 and 18; and
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(b) the Registrar —

(i) has approved, for the plant variety in respect of which the application was made, the
denomination proposed by the applicant under section 40;

(i) is satisfied that the applicant is the breeder of the plant variety; and

(iii)is satisfied that the plant variety is new, distinct, stable and uniform within the
meaning of section 22.

22. Conditions for grant of plant breeder’s right

(1) For the purpose of this Act, a plant variety is new if, at the date of filing of the application,
harvested or propagating material of the plant variety has not been sold or otherwise disposed of to
another person, by or with the consent of the breeder for the purposes of exploitation of the plant
variety —

(@) in Saint Vincent and the Grenadines, earlier than one year before the date the application is
made;

(b) outside of Saint Vincent and the Grenadines —

(i) inthe case of trees or vines, earlier than six years before the date the application is
made; and

(i) in any other case, earlier than four years before the date the application is made.

(2) For the purposes of this Act, a plant variety is distinct if the plant variety is clearly
distinguishable from any other plant variety whose existence is a matter of common knowledge at
the date the application is made.

(3) For the purposes of this Act, a plant variety is stable if its relevant characteristics remain
unchanged after repeated propagation or, in the case of a particular cycle of propagation, at the end
of each cycle.

(4) For the purposes of this Act, a plant variety is uniform if, subject to the variation that may be
expected from the particular features of its propagation, it is sufficiently uniform in its relevant
characteristics.

(5) For the purposes of subsection (1), where, in order to increase the stock of a plant variety or for
any testing of a plant variety, the breeder of the plant variety makes an arrangement under which —

(a) propagating material of that plant variety is to be sold to or used by some other person; and

(b) any unused portion of that propagating material, and all the material of any type produced
from that propagating material, is —

(i) to be sold to the breeder by that other person; or
(ii) otherwise to become the property of the breeder,
no account shall be taken of any sale or disposal under that arrangement.

(6) For the purposes of subsection (1), a plant variety does not cease to be new by virtue only of the
sale or disposal at any time of —

(a) material that is not propagating material or harvested material; or

(b) propagating material sold or disposed of as a by-product or a surplus product of the creation
of that plant variety if —
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(i) the material is sold or disposed of without variety identification for purposes of
consumption; and

(i) having been produced during the breeding, increase of stock, test or trial of that plant
variety, the material is not or no longer required for any of those activities.

(7) For the purposes of subsection (2), the making of an application in a country for —
(a) a plant breeder’s right; or
(b) the entering of a plant variety in an official register of plant varieties,

shall be deemed to render that plant variety a matter of common knowledge from the date of
application if the application leads to the grant of a plant breeder’s right in that plant variety or to
the entering of that plant variety in the official register of plant varieties.

(8) Notwithstanding subsection (1) and subject to subsection (9), a plant variety shall be considered
new even where the sale or disposal of the plant variety took place in Saint Vincent and the
Grenadines —

(a) in the case of trees or vines, within six years before the date an application was filed; or
(b) in any other case, within four years before the date an application was filed.

(9) Subsection (8) only applies to applications filed within one year after the commencement of this
Act.

23. Varieties bred by two or more persons independently
Where —

(a) before a plant breeder’s right is granted in a plant variety, two or more applications in
respect of that plant variety have been made;

(b) the Registrar is satisfied that the applicants concerned are persons who bred that plant
variety independently; and

(c) the Registrar is satisfied that, but for this section, each of those applicants would be entitled
to a plant breeder’s right in that plant variety,

the Registrar shall grant a plant breeder’s right to the applicant whose application was made first

24. Term of plant breeder’s right

(1) A plant breeder’s right in a plant variety begins on the day that the plant breeder’s right is
granted.

(2) Subject to sections 26, 27 and 28, a plant breeder’s right in a plant variety shall last —
(a) in the case of trees and vines, for a period of twenty five years; and
(b) for any other variety, for a period of twenty years.

(3) The Registrar shall endorse on every plant breeder’s right the date of the grant.
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25. Annual fee
A grantee shall during the term of a plant breeder’s right —
(@) pay an annual fee of a prescribed amount; and

(b) furnish any information the Registrar may require in the prescribed manner and within the
prescribed period.

Revocation and invalidity of plant breeder’s right
26. Invalidity of plant breeder’s right

(1) A person may, on the grounds referred to in subsection (2), apply to the Court for a declaration
of invalidity of a plant breeder’s right.

(2) The Court may declare a plant breeder’s right invalid if the Court is satisfied that —

(a) at the time of the grant of the plant breeder’s right, the plant variety concerned was not new
or distinct with the meaning of section 22;

(b) where a plant breeder’s right was granted mainly on the basis of information and documents
furnished by the breeder, the plant variety was not, at the time the plant breeder’s right was
granted, stable or uniform within the meaning of section 22; or

(c) the plant breeder’s right has been granted to a person who is not entitled to it, unless it has
since been transferred to the person who is entitled.

27. Revocation of plant breeder’s right

(1) For the revocation of a plant breeder’s right, a person may apply —
(a) to the Registrar, on a ground referred to in subsection (2); or
(b) to the Court, on a ground referred to in subsection (3).

(2) The Registrar may revoke a plant breeder’s right at any time during the term of the plant
breeder’s right if —

(a) the grantee, after having been requested by the Registrar to provide any information,
document or material as the Registrar thinks fit for verifying the maintenance of the plant
variety, fails to do so within the period specified by the Registrar;

(b) in any particular year, the annual fee required under section 25 to be paid, has not been paid
within the prescribed period; or

(c) the grantee, after having been requested by the Registrar to propose another suitable
denomination under section 43, fails to do so within the prescribed period.

(3) The Court shall revoke a plant breeder’s right at any time during the term of the plant breeder’s
right if it is established that the plant variety is no longer stable or uniform with the meaning of
section 22.

28. Renunciation of plant breeder’s right

A grantee may, in the prescribed form and on payment of the prescribed fee, renounce his plant
breeder’s rights.
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PART V
SCOPE OF PLANT BREEDER’S RIGHT

29. Scope of plant breeder’s right

(1) Subject to sections 34 and 35, a person shall obtain the authorisation of a grantee in respect of a
protected variety to do the following acts in respect of propagating material of the protected variety

(@) produce or reproduce (multiply) the material;

(b) condition the material for the purpose of propagation;

(c) offer the material for sale;

(d)sell the material;

(e) import the material;

(F) export the material;

(g)stock the material for any purpose specified in paragraph (a), (b), (c), (d), (e) or (f).

(2) A grantee may authorise the acts referred to in subsection (1) subject to conditions and
limitations.

(3) Subject to subsection (4), a licence issued by a grantee in respect of a protected variety is
binding on a successor in title to the grantee’s interest to the same extent as it was binding on the
grantee; and a reference in this Act to doing anything with, or without, the consent of the grantee
shall be construed accordingly.

(4) Subsection (3) does not apply —

(a) to a person who, in good faith and without notice, actual or constructive of the licence, has
given valuable consideration for interest in the plant breeder’s right; or

(b) where the licence provides otherwise.

(5) For the purposes of this section, a person is deemed to have notice of a licence if the prescribed
particulars of the grant of the licence are entered in the register.

30. Extension of plant breeder’s right to harvested material

Subject to sections 34 and 35, the acts under section 29 in respect of harvested material, including
entire plants and parts of plants, obtained through the unauthorised use of propagating material of
the protected variety requires the authorisation of the grantee unless the grantee has had a
reasonable opportunity to exercise his rights in relation to the propagating material.

31. Extension of plant breeder’s right to essentially derived and certain other plant varieties
(1) Where a plant breeder’s right is granted to a person, sections 29 and 30 also apply to —

(a) a plant variety which is essentially derived from the protected variety, where the protected
variety is not itself an essentially derived variety;

(b) a plant variety which is not distinct in accordance with section 22 from the protected variety;
and
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(c) a plant variety whose production requires the repeated use of the protected variety.

(2) A plant variety shall be taken to be essentially derived from another variety (referred to as the
initial variety) if —

(a) it is predominantly derived from the initial variety or from a plant variety that is itself
predominantly derived from the initial variety;

(b) it retains the expression of the essential characteristics that result from the genotype or a
combination of genotypes of the initial variety;

(c) itis clearly distinguishable from the initial variety; and

(d) except for the differences which result from the act of derivation, it conforms to the initial
variety in the expression of the essential characteristics that result from the genotype or a
combination of genotypes of the initial variety.

(3) For the avoidance of doubt, ways in which an essentially derived variety may be obtained
include —

(a) the selection of a natural or induced mutant or of a somaclonal variant;
(b) the selection of a variant individual from plants of the initial variety;
(c) backcrossing; or

(d) transformation by genetic engineering.

32. Assignment of plant breeder’s right

(1) A plant breeder’s right is personal property and is capable of assignment or of transmission in
the same way as other personal property.

(2) An assignment of a plant breeder’s right does not have effect unless it is in writing signed by, or
on behalf of, the assignor and assignee.

(3) An assignment or transmission shall be registered in the register on application in the prescribed
form by the —

(a) person registered as the grantee of the plant breeder’s right; or
(b) person to whom the right has been transferred or transmitted.

(4) No assignment or transmission to a successor shall have effect against a third party unless it has
been registered.

(5) An application to register the assignment or transmission of a plant breeder’s right shall be filed
in a prescribed form together with any prescribed document or fee in accordance with the
regulations.
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PART VI
ENFORCEMENT OF PLANT BREEDER’S RIGHT

33. Infringement of plant breeder’s right

Subject to sections 34 and 35, a plant breeder’s right is infringed by a person who not being
authorised by the grantee by means of a licence or transfer or otherwise, does in Saint Vincent and
the Grenadines, or authorises the doing in Saint Vincent and the Grenadines of an act covered by —

(a) section 29 in respect of propagating material;
(b) section 30 in respect of harvested material; or

(c) section 31 in respect of essentially derived and certain other varieties.

34. Exceptions to infringement
(1) The following acts do not infringe a plant breeder’s right —
(@) an act done privately and for non-commercial purposes;
(b) an act done for experimental purposes;
(c) an act done for the purpose of breeding other plant varieties; and

(d) except where section 31 applies, an act referred to in sections 29 and 30 in relation to the
other plant varieties under paragraph (c).

(2) In relation to the species of plants included in a list of agricultural plants, a farmer does not
infringe a plant breeder’s right if, within the prescribed reasonable limits and means for
safeguarding the legitimate interests of a grantee, he uses for propagating purposes, on his own
holding, the product of a harvest which he has obtained by planting, on his own holding, the
protected variety or a variety covered by section 31 (1) (a) or (b).

(3) For the purposes of subsection (2), the regulations shall prescribe —

(@) the list of agricultural plants which list shall not include fruits, ornamentals or vegetables;
and

(b) the reasonable limits and means for safeguarding the legitimate interests of a grantee.

35. Exhaustion of plant breeder’s right

(1) Subject to subsection (2), a plant breeder’s right does not extend to any act referred to in section
29 in relation to —

(a) any material of the protected variety; or
(b) any material of a variety referred to in section 31; or
(c) any material derived from the material referred to in paragraphs (a) and (b),

that has been sold or otherwise marketed in Saint Vincent and the Grenadines by the grantee or with
the grantee’s consent.
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(2) Subsection (1) does not apply if the acts involved —
(a) further propagation of the plant variety; or
(b) an export of material of the plant variety,

which enables the propagation of the variety into a country that does not provide plant breeder’s
rights in relation to the plant genus or species to which the plant variety belongs except where the
exported material is for final consumption purposes.

(3) For the purposes of this section, “material” means —
(a) propagating material of any kind,;
(b) harvested material, including entire plants and parts of plants; and

(c) any product made directly from the harvested material.

36. Civil remedies for infringement of plant breeder’s right

(1) A person who infringes a plant breeder’s right is liable to the grantee and to all persons claiming
under the grantee for all damages that are, by reason of the infringement, sustained by the grantee or
any of those persons and, unless otherwise provided, the grantee shall be made a party to an action
for the recovery of those damages.

(2) In an action for an infringement of a plant breeder’s right, the Court may make any interim or
final order sought by any of the parties and considered just by the Court, including provisions of
relief by way of injunction and recovery of damages and generally respecting proceedings in the
action.

(3) Without limiting subsection (1), the Court may make an order —

(a) for restraint of such use, production or sale of the subject-matter of those rights as may
constitute the infringement and for punishment in the event of disobedience of the order for
that restraint;

(b) for compensation of an aggrieved person;
(c) for and in respect of account; and

(d) with respect to the custody or disposition of any offending material, products, wares or
articles.

(4) Where in an action for an infringement of a plant breeder’s right —
(@) an infringement of the plant breeder’s right is established; and
(b) the Court is satisfied that it is proper to do so having regard to —
(i) the flagrancy of the infringement;
(i) any benefit shown to have accrued to the defendant by reason of the infringement;
(iii)all other relevant matters,

the Court may, in assessing damages for the infringement, award any additional damages as the
Court considers appropriate in the circumstances.

(5) Where, in action for an infringement of a plant breeder’s right, it is proved or admitted that an
infringement was committed but proved by the defendant that, at the time of the infringement, the
defendant was not aware and had no reasonable grounds for supposing that it was an infringement,
the plaintiff shall not be entitled under this section to any damages against the defendant in respect



C/Analysis/2019/2
Annex Il / Annexe Il / Anlage Il / Anexo I
page 19/ Seite 19 / pagina 19

of that infringement, but shall be entitled instead to an account of profits in respect of that
infringement.

(6) Nothing in subsection (5) shall affect any entitlement of a grantee to any relief in respect of the
infringement of that grantee’s rights under this Act other than damages.

37. Rights under a licence granted by grantee

Where a grantee authorises a person (by way of a licence) to do any of the acts referred to in section
29 that person has the same rights of the grantee to take proceedings in respect of an infringement
of the rights of that grantee in respect of the protected variety which affects a right granted under
the licence and committed after the licence was granted.

PART VII
COMPULSORY LICENCE

38. Compulsory licence

(1) A person may apply to the Court for the grant of a compulsory licence to exploit a protected
variety in Saint Vincent and the Grenadines.

(2) Subject to terms the Court thinks fit, the Court may make an order for the grant of a compulsory
licence if the Court is satisfied that the grant of the compulsory licence is in the public interest.

(3) Without limiting subsection (2), the Court may set out in the order —
(a) the extent to which the protected variety may be exploited;

(b) the right of the licensee to obtain propagating material from the grantee to the extent
possible; and

(c) the equitable remuneration which the licensee shall pay to the grantee.

(4) The Court shall not grant a compulsory licence to a person who is unable to demonstrate to the
Court that he will be able to exploit the protected variety in a manner acceptable to the Court.

(5) No compulsory licence shall be granted by the Court unless the person applying for the
compulsory licence has first taken all reasonable steps to obtain authorisation from the grantee on
reasonable commercial terms and has failed to obtain authorisation within a reasonable period of
time.

(6) A compulsory licence granted under this section —

(a) does not prevent the grantee from exploiting the protected variety himself or from granting a
licence in this respect;

(b) may be transferred to another person, but only together with the business activity in
connection with which the protected variety is exploited or is intended to be exploited; and

(c) shall be terminated by the Court where the Court is satisfied that the ground on which the
licence was granted has ceased to exist.
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PART VIII
NOTICE OF PROTECTION

39. Notice of protection

(1) Where an applicant sells any propagating material of the plant variety in respect of which his
application relates, he shall take all reasonable steps, by means of suitable labelling or other
identification of that material to inform the purchaser of the existence of his application, unless and
until his application is withdrawn or lapses or the Registrar declines to grant a plant breeder’s right
in respect of that application.

(2) A person who —
(a) has acquired any rights in respect of a plant variety under section 22, or who is a licensee of
the rights; and
(b) sells any propagating material of that plant variety,

shall take all reasonable steps, by means of suitable labelling or other identification of that material,
to inform the purchaser of those rights.

(3) In determining, for the purposes of section 36, whether or not a person had reasonable grounds
for supposing that an action was an infringement of a plant breeder’s right, the Court may take into
account the extent, if any, to which a person referred to in subsection (1) or (2) has complied with
that subsection in respect of any propagating material in relation to which that infringement
occurred.

PART IX
DENOMINATION

40. Approval and registration of denomination

(1) A plant variety in respect of which an application is made shall have a denomination which shall
be its generic designation.

(2) Subject to section 41, no rights in the generic designation registered as the denomination of a
plant variety shall restrict the free use of the denomination in connection with the plant variety even
after the term of the plant breeder’s right has expired.

(3) Subject to subsections (4) and (5), the denomination shall be approved by the Registrar and
registered at the time the plant breeder’s right is granted.

(4) The Registrar shall approve and register a proposed denomination for a plant variety if, in the
opinion of the Registrar, it complies with the prescribed requirements.

(5) The Registrar shall not approve or register a denomination for the plant variety which —
(a) consists solely of figures, except where this is an established practice for designating plant
varieties;
(b) is likely to mislead or cause confusion concerning the characteristics, value or identity of the
plant variety, or the identity of the breeder;
(c) is contrary to any written law or public order, or is likely to be offensive to the public;
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(d) is likely to cause confusion with a trade mark, a name, a business or any other rights for
which any person other than the applicant enjoys protection under any law;

(e) is identical to or can be confused with a generic designation in which a third party enjoys a
prior right, either of which would prohibit the use of the designation as a denomination for a
plant variety; or

(F) is likely to cause confusion with a trade mark for any material of another plant variety or for
food similar to any material of the first-mentioned plant variety for which the applicant
enjoys protection under any law.

(6) Where a denomination for a plant variety has previously been submitted in UPOV member other
than Saint Vincent and the Grenadines for the purpose of registration in that UPOV member, the
denomination submitted for the purpose of an application in Saint Vincent and the Grenadines in
respect of that plant variety must be the same as the denomination submitted in the UPOV member.

(7) The Registrar shall approve the denomination submitted under subsection (6) on the grant of the
plant breeder’s right, unless the Registrar considers the denomination to be unsuitable for use within
Saint Vincent and the Grenadines.

(8) Where the Register refuses to approve a denomination under subsection (4), (5) or (7), the
Registrar shall require, and the applicant shall propose, another denomination within the prescribed
period.

41. Prior rights

(1) Notwithstanding anything in this Act, prior rights of third parties in a generic designation shall
not be affected.

(2) The Registrar shall require an applicant to submit, within the prescribed period, another
denomination if, by reason of a prior right, a person who is obliged to use the denomination under
section 42 is prevented from using it.

42. Use of denomination

(1) Except where prior rights prevent the use of a registered denomination, a person who offers for
sale or markets propagating material of a protected variety shall use the registered denomination for
that protected variety, even after the plant breeder’s right has expired.

(2) A person shall not offer for sale or market, under the registered denomination of a protected
variety, propagating material of some other plant variety of the same plant species or closely related
species, even after the plant breeder’s right has expired.

(3) A registered denomination for a protected variety or a denomination which is confusingly
similar to the registered denomination shall not be used for any plant variety of the same plant
species as the protected variety or for a plant species which is closely related thereto or for any
material of such a plant variety, so long as —
(a) the registration of the registered denomination of the protected variety is in force; or
(b) the registered denomination of the protected variety is still in use in respect of the
commercial exploitation of the protected variety, even if the plant breeder’s right has
expired.

(4) A person who sells or markets the propagating material or harvested material of a protected
variety may, for that purpose, associate a trade mark, trade name or other similar indication which
he owns with the registered denomination of that protected variety.
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(5) Where a person associates a trade mark, trade name or other similar indication with the
registered denomination under subsection (4), the denomination must nevertheless be easily
recognisable and distinct from the trade mark, trade name or other similar indication.

43. Invalidation of registration of denomination

(1) An application for a declaration of invalidity of a registered denomination may be made to the
Court on the ground that it is registered in breach of sections 40, 41 or 42..

(2) The Registrar shall require the grantee to submit another suitable denomination for registration
within the prescribed period where —
(@) the registration of a denomination has been declared invalid by the Court under subsection
(1); or
(b) the use of the registered denomination by the grantee has been prohibited or restricted by an
order of Court pursuant to any proceedings taken under a law,

PART X
OFFENCES

44. Falsification of register

(1) A person shall not intentionally —
(a) make, or cause to be made, a false entry in the register;
(b) make, or cause to be made, anything false purporting to be a copy of an entry in the register;
or
(c) produce or tender, or cause to be produced or tendered in evidence anything referred to in
paragraph (b),

(2) A person who contravenes subsection (1) commits an offence and is liable on summary
conviction to a fine of one thousand dollars.

45, Falsely representing plant variety as protected variety

(1) A person shall not intentionally or recklessly —
(a) falsely represent that a plant variety is a protected variety; or
(b) make a false representation as to the propagating material of a protected variety,

(2) A person who contravenes subsection (1) commits an offence and is liable on summary
conviction to a fine of ten thousand dollars.

46. Disobeying summons

(1) A person —
(a) who has been summoned to appear as a witness before the Registrar; and
(b) to whom a reasonable sum has been tendered in payment for expenses,

shall not, without reasonable excuse, fail to appear in answer to the summons.
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(2) A person —
(a) who has been required by the Registrar to produce a document or any other thing; and
(b) to whom a reasonable sum has been tendered in payment for expenses,

shall not, without reasonable excuse, fail to produce the document or thing.

(3) A person who contravenes subsection (1) or (2) commits an offence and is liable on summary
conviction to a fine of two hundred and fifty dollars.

47. Refusing to give evidence

(1) A person appearing before the Registrar as a witness shall not without reasonable excuse —
(@) refuse to be sworn or make affirmation;
(b) refuse to answer questions that he is lawfully required to answer; or
(c) fail to produce any document or thing that he lawfully required to produce.

(2) A person who contravenes subsection (1) commits an offence and is liable on summary
conviction to a fine of two hundred and fifty dollars.

48. Misuse of denomination

A person who wilfully or negligently acts in contravention of section 40 or 42 commits an offence
and is liable on summary conviction to a fine of ten thousand dollars.

49. Offences by corporations

(1) Where an offence under this Act which has been committed by a body corporate is proved to
have been committed with the consent or connivance of, or to be attributable to any neglect on the
part of, a director, manager, secretary or other similar officer of the body corporate, or any person
who was purporting to act in such capacity, he as well as the body corporate, is guilty of that
offence and is liable to be proceeded against and punished accordingly.

(2) Where the affairs of a body corporate and managed by its members, subsection (1) applies in
relation to the acts and defaults of a member in connection with his functions of management as if
he were a director of the body corporate.

PART XI
GENERAL

50. Publication

The Registrar shall publish the following information in the prescribed manner at regular intervals —
(a) applications for plant breeder’s rights;
(b) proposed and approved denominations;
(c) withdrawals of applications for plant breeder’s rights;
(d) rejections of applications for plant breeder’s rights;
(e) any grant of a plant breeder’s right;
(F) any change in the breeder or agent in respect of a plant variety;
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(9) lapses of plant breeder’s rights;

(h) any invalidation, renunciation or revocation of a plant breeder’s right;
(i) licence in relation to plant breeder’s rights, where applicable;

(1) any other matter which the Registrar thinks fit.

51. Objections to application

(1) Within the prescribed period after the publication of a denomination, a person may, by notice in
writing to the Registrar, object to the approval of that denomination.

(2) Within the prescribed period after the publication of an application for a plant breeder’s right, a
person may, by notice in writing to the Registrar, object to a grant of a plant breeder’s right in
respect of that plant variety on the ground that the plant variety is not new with the meaning of
section 22.

(3) If a person who neither resides nor carries on business in Saint Vincent and the Grenadines
makes an objection under this section, the Registrar may require that person to give security for the
costs of the proceedings and may, if security is not given, dismiss the proceedings.

(4) The Minister may make regulations to provide for proceedings for objections and for other
matters related to objections.

52. Right of appeal

(1) Except as provided in subsection (2) or by the regulations, there shall be no appeal to the Court
from a decision of the Registrar for any matter under this Act.

(2) The following shall be subject to appeal to the Court —
(a) a decision of the Registrar to refuse to grant a plant breeder’ right;
(b) a decision of the Registrar to grant a plant breeder’s right; or
(c) a decision of the Registrar approving or disapproving a proposed denomination.

53. Fees

(1) There shall be paid in respect of applications, grants of plant breeder’s rights, registrations and
other matters under this Act the fees as may be prescribed.

(2) The Minister may make regulations as to the remission of fees under prescribed circumstances.

54. Regulations

(1) The Minister may make regulations —
(a) for prescribing anything authorised or required by this Act to be prescribed; and
(b) generally for regulating practice and procedure under this Act.

(2) Without limiting subsection (1), regulations made under this section may make provision —

(a) as to the manner of making applications and filing other documents and in respect of
anything that is to accompany or to be furnished together with any application;

(b) as to the procedure to be followed in connection with any application or request to the
Registrar or in connection with any proceedings or other matter before the Registrar, and the
rectification of irregularities of procedure;

(c) providing for the growing, testing and treatment of plant varieties to which applications
relate;

(d) requiring and regulating the translation of documents and the filing and authentication of
any translation;
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(e) as to the service of documents;

() prescribing time limits for anything required to be done under this Act;

(9) providing for the extension of any time limit prescribed or specified by the Registrar,
whether or not it has already expired;

(h) providing for the forfeiture of any priority given in respect of an application;

(1) authorising the preparation, publication, sale and exchange of copies of diagrams,
photographs and documents filed with the Commerce and Intellectual Property Office, and
indexes and abridgements to them;

(1) prescribing the mode of publishing any matters required by this Act to be published;

(k) prescribing the requirements to be met in selecting the denomination of plant varieties, and
providing for the approval or rejection by the Registrar of any denomination or the
amendment to any denomination;

() providing for the amendment of an entry in the register to correct a clerical error or an
obvious mistake; and

(m)prescribing fees and charges for the purpose of this Act.

Passed in the House of Assembly this day of 2019.

Clerk of the House of Assembly.
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OBJECTS AND REASONS

The object of this Bill is to provide for the granting of protection to breeders of new plant varieties
and for related purposes.

Hon.
Minister of

[End of Annex Il and of document /

Fin de I'Annexe Il et du document /
Ende der Anlage Il und des Dokuments /
Fin del Anexo Il y del documento]
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