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adopted by the Working Group on Essentially Derived Varieties

OPENING OF THE MEETING

1. The Working Group on Essentially Derived Varieties (WG-EDV) held its third meeting via electronic means
on April 27, 2021, chaired by Mr. Peter Button, Vice Secretary-General of UPOV.

2. The meeting was opened by the Chair, who welcomed the participants.

3. The list of participants is reproduced in the Annex to this report.

ADOPTION OF THE AGENDA

4. The WG-EDV adopted the draft agenda as proposed in document UPOV/WG-EDV/3/1.

PRELIMINARY DRAFT TEXT FOR THE REVISION OF THE EXPLANATORY NOTES ON ESSENTIALLY
DERIVED VARIETIES UNDER THE 1991 ACT OF THE UPOV CONVENTION

5. The WG-EDV considered document UPOV/WG-EDV/3/2.

6. The WG-EDV noted that the Office of the Union had requested comments or questions to be provided
in advance of the meeting by April 22, 2021, on the “Preliminary draft text for the revision of the Explanatory
Notes on Essentially Derived Varieties under the 1991 Act of the UPOV Convention”, reproduced in Annex |
to document UPOV/WG EDV/3/2.

7. The WG-EDV noted that comments had been received prior to the meeting from Brazil, Chile, Mexico,
Norway and jointly from the International Seed Federation (ISF), International Community of Breeders of
Asexually Reproduced Horticultural Plants (CIOPORA), CropLife International, Asia and Pacific Seed Association
(APSA), Seed Association of the Americas (SAA), African Seed Trade Association (AFSTA) and Euroseeds —
and that those comments would be presented during the introduction of Annex| to
document UPOV/WG-EDV/3/2.

8. The representative of the International Community of Breeders of Asexually Reproduced Horticultural Plants
(CIOPORA), on behalf of the breeders’ organizations, expressed full support for the preliminary draft text in
Annex | to document UPOV/WG-EDV/3/2. He noted that the text of the current explanatory notes in document
UPOV/EXN/EDV/2 suggested a very narrow scope of the EDV principle, which greatly endangered the
breeding incentive. He was of the view that the proposed text in the preliminary draft was the basis for
continued breeding progress and innovation, for the benefit of society.
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9. The WG-EDV agreed to modify paragraph 4 of document UPOV/WG-EDV/3/2, Annex |, as follows:

“Predominant derivation concerns the genetic source of the essentially derived variety. The requirement of
predominant derivation from an initial variety, or from a variety that is itself predominantly derived from the
initial variety, is the key requirement for a variety to be considered an EDV. Predominant derivation means
implies that a variety can only be derived from one initial variety”.

10. The WG-EDV agreed that the Spanish version of paragraph 4 of document UPOV/WG-EDV/3/2, Annex |,
should be reviewed to ensure clarity and consistency with the text in English.

11. The WG-EDV agreed to modify paragraph 5 of document UPOV/WG-EDV/3/2, Annex |, by the addition
of two footnotes, as follows:

“Predominant’ derivation means that more of the genome of the initial variety is retained than would be retained by
normal crossing and selection with different parents.2 A variety should only be considered predominantly derived from
the initial variety if it retains almost the whole genome of its initial variety. However, a high degree of genetic conformity
alone does not automatically mean that a variety has been predominantly derived. For example, sisterlires progenies
obtained from the same cross may have a high degree of genetic conformity but reither none of these sisterlines
progenies obtained should be considered as the initial variety of the other nor as predominantly derived from the
other. Convergent breeding® may also result in a high degree of genetic conformity between two varieties that were
developed from different parents without either of the varieties being an initial variety from which the other had been
predominantly derived.”

Footnote 2: “Normal crossing and selection” means crossing two or more phenotypically and genetically different
parents for the purpose of developing a segregating population for testing and selection.

Footnote 3: “Convergent breeding” occurs when different breeders select independently, within a common pool of
germplasm, towards similar plant types having common characteristics (e.g., maturity, plant stature, suitability for
mechanical harvesting). As a result of convergent breeding, two varieties bred from the common pool may exhibit
a high degree of genetic conformity even though neither variety was predominantly derived from the other.

12. The Delegation of Sweden requested clarification on the term “industrial” in paragraph 7 of
document UPOV/WG-EDV/3/2, Annex |. A representative of ISF explained that the term “industrial” was
relevant for characteristics that are developed for industrial purposes, for instance, oil characteristics.

13. The WG-EDV agreed to request a review of paragraph 7 of document UPOV/WG-EDV/3/2, Annex |, in
relation to the term “industrial”.

14. The WG-EDV agreed to modify paragraph 8 of document UPOV/WG-EDV/3/2, Annex |, as follows:

“An ‘essential characteristic’ is a characteristic that is essential for the variety as a whole:. |t should {i-contributes
to the principal features, performance or value for use of the variety; andfer—{i}-is-be relevant for one the following:
the producer, seller, supplier, buyer, recipient, er-user of the propagating material and/or of the harvested material
and/or of the directly obtained products and/or the value chain. ;—andfer

T il for t : hole.”

15. The WG-EDV considered the proposal of the Delegation of Mexico of the addition of examples on what
might be considered to contribute to the principal features of the variety. The WG-EDV agreed that the Office of
the Union should explore with the Delegation of Mexico the possibility to provide examples, if appropriate, in a
revision of the document.

16. The WG-EDV agreed to modify paragraph 9 of document UPOV/WG-EDV/3/2, Annex |, as follows, and,
if possible to simplify the text:

“An essential characteristic may or may not be a characteristic used for the examination of distinctness,
uniformity or stability (DUS) and/or used for the examination of value for eultivated cultivation and use (VCU).”

17. The WG-EDV considered the proposal from the Delegation of Mexico that it would be useful to
incorporate some examples in paragraph 11 of document UPOV/WG-EDV/3/2, Annex I. The WG-EDV agreed
that the Office of the Union should invite the WG-EDV to provide examples to be included, if appropriate, in
the revision of paragraph 11.
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18. The WG-EDV agreed to modify the first sentence of paragraph 12 of document UPOV/WG-EDV/3/2,
Annex |, as follows:

“12.  The degree of conformity in-the-expression-ofessential-characteristies of the putative EDV to the initial

variety should be assessed on the basis of the expression of the essential characteristics which result from
the genotype of the initial variety.”

19. The WG-EDV agreed to modify the first sentence of paragraph 13 of document UPOV/WG-EDV/3/2,
Annex |, as follows:

“13.  Article 14(5)(b)(iii) does not set an upper limit as to the number of differences which may exist where
a variety is still considered to be essentially derived. The number of differences between an EDV and the
initial variety is therefore not limited to one or very few differences but may vary taking into account different
methods of derivation. The differences may also include essential characteristics.”

20. The WG-EDV noted that the explanation provided in the last sentence of paragraph 13 of
document UPOV/WG-EDV/3/2, Annex |, was already covered in paragraph 11 of document UPOV/WG-EDV/3/2,
Annex |I. However, it was agreed that it would be useful to keep the sentence for the purposes of clarity.

21. The WG-EDV considered the comments from the Delegations of Brazil, Chile and Mexico to improve
the clarity of paragraph 14 of document UPOV/WG-EDV/3/2, Annex |, and agreed to the following changes:

“14.  Differences resulting from act(s) of derivation are disregarded for the purpose of determining the EDV
status of a variety. In that regard, the following clarification is provided:

(a) In the case of mono-parental varieties, all differences necessarily result from the one or more
act(s) of derivation, meaning that all differences are excluded from consideration of the EDV
status.

(b)  In the case of a multi-parental variety, the differences between that variety and any of its
parent varieties may result from normal crossing and selection or from one or more of the
methods of derivation described in paragraphs 15 and 16. Therefore, Wwhen determining

the EDV status of such a multi-parental variety in relation to one of its parent varieties, it is

22. Inrelation to the proposal by the Delegation of Chile, in paragraph 15 of document UPOV/WG-EDV/3/2,
Annex |, to replace “backcrossing” by “repeated backcrossing” and to delete the last sentence, the WG-EDV
noted that the first sentence of paragraph 15 provided the examples of Article 14(5)(c) of the 1991 Act of the
UPQV Convention. It further noted that, while in the English text of Article 14(5)(c) the term “backcrossing”
appeared in singular, in the French and the Spanish texts the term appeared in plural, “rétrocroisements” and
“retrocruzamientos”, respectively.

23. The WG-EDV noted that, in case of any discrepancy among the various texts of the Convention, the
French text prevails. The WG-EDV requested the Office of the Union to review paragraph 15 of
document UPOV/WG-EDV/3/2, Annex I, to ensure consistency with the wording of the UPOV Convention in
different languages.

24. The WG-EDV considered the following changes to paragraph 16 of document UPOV/WG-EDV/3/2,
Annex |, in relation to the proposal from the Delegation of Mexico to consider updating the text with currently
known methods:

“16.  The use of the words ‘for example’ in Article 14(5)(c) clarifies that the list of methods is not exhaustive.
The examples of methods provided in Article 14(5)(c) correspond to the methods known in 1991. Since then,
further-breeding-methods breeding methods have evolved and techniques, such as genome editing, have
emerged, -and-e0ther breeding methods that could lead to the development of essentially derived varieties
may be developed. Any Ssuch methods should be considered, as-apprepriate-if relevant to Article 14(5)(c).”

25. The WG-EDV agreed to request the Office of the Union to review the text of paragraph 16 of
document UPOV/WG-EDV/3/2, Annex |, taking into consideration the comments received, while maintaining the
general reference to existing technologies and future developments.
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26. The WG-EDV considered the comment from the Delegation of Mexico to delete the last sentence of
paragraph 25 of document UPOV/WG-EDV/3/2, Annex |, and decided to keep the last sentence, as it provided
guidance on a useful matter, but agreed to the review of the text in English and Spanish for consistency and
clarity purposes.

“25.  Once the plant breeder’s right of the initial variety (variety A) has ceased, the authorization of the
breeder of the initial variety is no longer required for the commercialization of variety B. In such a situation,
and if the plant breeder’s right of the essentially derived variety is still valid, only the authorization of the
titleholder of the essentially derived variety B would be required for the commercialization of variety B.
Furthermore, if the initial variety A was never protected, only the authorization of the titleholder of the
essentially derived variety B would be required for the commercialization of variety B.”

27. In reply to a comment by the Delegation of Canada, regarding situations where the breeder of the initial
variety and the breeder of the putative EDV was the same person, the Chair recalled that the CAJ had considered
that matter in the context of a request from the Technical Committee concerning breeding activities of particular
interest for the ornamental sector (see document CAJ/47/18 “Report’, Annex llI).

28. The WG-EDV agreed to request the Office of the Union to assess if it would be useful that guidance on
that document be introduced in the explanatory notes, or if the matter should be further considered separately
by the CAJ.

29. The WG-EDV considered the comments made by the Delegations of Brazil, Chile, the European Union
and the United States of America and agreed to review the second and third sentences of paragraph 34 of
document UPOV/WG-EDV/3/2, Annex |, to address the following:

(a) avoid implying that the PBR authority was required to manage and resolve EDV-related disputes;

(b) reinforce the need for the “independence” of experts that might be consulted in the context of
EDV-related disputes; and

(c)  provide information on how to find independent experts.

30. In reply to a question from Norway on the rationale and implications of Section Il “Options for the
Enforcement of Breeders’ Rights in relation to EDVs”, the Chair recalled the text in paragraph 2 of the preamble
of document UPOV/WG-EDV/3/2, Annex |:

“2. These Explanatory Notes provide guidance on “Essentially Derived Varieties” under the 1991 Act of
the International Convention for the Protection of New Varieties of Plants (UPOV Convention). The purpose
of this guidance is to assist members of the Union and relevant stakeholders in their considerations in matters
concerning essentially derived varieties. The only binding obligations on members of the Union are those
contained in the text of the UPOV Convention itself, and these Explanatory Notes must not be interpreted in
a way that is inconsistent with the relevant Act for the member of the Union concerned.”

31. The Delegation of Australia was of the view that the explanatory notes should avoid text that might be
inconsistent with other approaches taken by members of the Union. Australia formerly reserved its position at
that time and it reported that Australia would be undertaking a broad consultation process with all the sectors
potentially affected by the proposed changes.

32. The WG-EDV agreed the following changes to the flowchart and requested the Office of the Union to
review the changes for consistency with the document:

(a) to change first box as follows: is Variety X is suspected to be an EDV of an Initial Variety (1V)?

(b) to add another diamond under the first one with the following explanation: Variety X does not meet
the distinctness condition, does not qualify for PBR and falls within the scope of protection of the 1V;

(c) to change the footnote 2 as follows: see paragraphs 7 to 42 10.

33. The Delegation of Japan requested, in addition to the information on court decisions in paragraph 39 of
document UPOV/WG-EDV/3/2, Annex I, the compilation of practices, contract examples and guidance available
from breeders’ organizations relevant for EDV considerations, if possible crop by crop.

34. The WG-EDV agreed that the proposal from the Delegation of Japan should be presented to the CAJ
for further guidance.
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conclusions of the WG-EDV at its third meeting, for consideration by the WG-EDV by correspondence.

36. The WG-EDV recalled the following timeline agreed at its first meeting, held on December 8, 2020 (see
document UPOV/WG-EDV/1/3 "Report”, paragraph 9) and agreed that, on the basis of the comments received
on document UPOV/EXN/EDV/3 Draft 1, the Office of the Union would prepare a new draft of
document UPOV/EXN/EDV/3 (UPOV/EXN/EDV/3 Draft 2), and possible recommendations from the WG-EDV to

the CAJ, as appropriate, for consideration by the WG-EDV, at its fourth meeting.

June/July 2021
[date to be decided]

Consideration of UPOV/EXN/EDV/3/Draft 1 by correspondence
(6 weeks for comments)

October 2021
[date to be decided]

Fourth Meeting of the WG-EDV (at the fringes of the CAJ session)

- consideration of UPOV/EXN/EDV/3/Draft 2
(to be posted 6 weeks before the fourth meeting in English)

DATE AND PROGRAM OF THE FOURTH MEETING

37. The WG-EDV agreed that its fourth meeting (WG-EDV/4) should be held on October 19, 2021, by

electronic means and agreed to the following program:

1.

2.

Opening of the meeting
Adoption of the agenda

Draft text for the revision of the Explanatory Notes on Essentially Derived Varieties under the

1991 Act of the UPOV Convention
(documents UPOV/WG-EDV/4/2 and UPOV/EXN/EDV/3 Draft 2)

Recommendations from the WG-EDV to the CAJ, if appropriate (document UPOV/WG-EDV/4/3)
Date and program of the fifth meeting, if applicable

38.  This report was adopted by correspondence.

[Annex follows]
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and Technology (DCST), Ministry of Agriculture and Rural Affairs (MARA), Beijing
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Paulina MOSQUERA HIDALGO (Sra.), Directora Nacional de Obtenciones Vegetales y Conocimientos
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JAPON / JAPAN / JAPON
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Nairobi
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Inspeccion y Certificacion de Semillas (SNICS), Secretaria de Agricutlura y Desarrollo Rural (SADER),
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(e-mail: mgarcia@orevado.gob.do)
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UNION EUROPEENNE / EUROPEAN UNION / UNION EUROPEA
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Edgar KRIEGER (Mr.), Secretary General, International Community of Breeders of Asexually Reproduced
Horticultural Plants (CIOPORA), Hamburg

(e-mail: edgar.krieger@ciopora.org)
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(e-mail: stevan.madjarac@bayer.com)

Marymar BUTRUILLE (Ms.), Germplasm IP Scientist Lead, Bayer Crop Science, Ankeny
(e-mail: marymar.butruille@bayer.com)

Mirta ANTONGIOVANNI (Ms.), Manager Global of Regulatory Affair and Register of Varieties, GDM Seeds,
Buenos Aires
(e-mail: mantongiovanni@gdmseeds.com)

ASIA AND PACIFIC SEED ASSOCIATION (APSA)

Kanokwan CHODCHOEY (Ms.), Executive Director, Asia and Pacific Seed Association (APSA), Bangkok
(e-mail: may@apsaseed.org)

[ll. BUREAU / OFFICER / OFICINA

Peter BUTTON (Mr.), Chair
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IV. BUREAU DE L'UPQV / OFFICE OF UPOV / OFICINA DE LA UPQOV

Peter BUTTON (Mr.), Vice Secretary-General

Yolanda HUERTA (Ms.), Legal Counsel and Director of Training and Assistance

Ben RIVOIRE (Mr.), Head of Seed Sector Cooperation and Regional Development (Africa, Arab Countries)
Leontino TAVEIRA (Mr.), Head of Technical Affairs and Regional Development (Latin America, Caribbean)
Manabu SUZUKI (Mr.), Technical/Regional Officer (Asia)

Caroline ROVERE (Ms.), Communication and Events Officer
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