
d:\users\renardy\appdata\local\microsoft\windows\temporary internet files\content.outlook\57qo7ps0\disclaimer_scanned_documents.docx 

 
 
 
 
 
Disclaimer: unless otherwise agreed by the Council of UPOV, only documents that have been adopted by 
the Council of UPOV and that have not been superseded can represent UPOV policies or guidance. 
 
This document has been scanned from a paper copy and may have some discrepancies from the original 
document. 
 
_____ 
 
Avertissement:  sauf si le Conseil de l’UPOV en décide autrement, seuls les documents adoptés par le 
Conseil de l’UPOV n’ayant pas été remplacés peuvent représenter les principes ou les orientations de 
l’UPOV. 
 
Ce document a été numérisé à partir d’une copie papier et peut contenir des différences avec le document 
original. 
_____ 
 
Allgemeiner Haftungsausschluß:  Sofern nicht anders vom Rat der UPOV vereinbart, geben nur Dokumente, 
die vom Rat der UPOV angenommen und nicht ersetzt wurden, Grundsätze oder eine Anleitung der UPOV 
wieder. 
 

Dieses Dokument wurde von einer Papierkopie gescannt und könnte Abweichungen vom Originaldokument 
aufweisen. 
 
_____ 
 
Descargo de responsabilidad: salvo que el Consejo de la UPOV decida de otro modo, solo se considerarán 
documentos de políticas u orientaciones de la UPOV los que hayan sido aprobados por el Consejo de la 
UPOV y no hayan sido reemplazados. 
 
Este documento ha sido escaneado a partir de una copia en papel y puede que existan divergencias en 
relación con el documento original. 
 
 
 
 
 



0173 
TC/XX/6 

ORIGINAL: English 

DATE: September 14, 1984 

INTERNATIONAL UNION FOR THE PROTECTION OF NEW VARIETIES OF PLANTS 

GENEVA 

TECHNICAL COMMITTEE 

Twentieth Session 
Geneva, November 6 and 7, 1984 

MINIMUM DISTANCES BETWEEN VARIETIES 

Document prepared by the Office of the Union 

1. our ing the meeting with international organizations bela on November 9 
ana 10, 1983, the item Min~mum Distances Between Varieties was discussea on 
the basis of a aocument (document IOM/I/3) containing a restatement of techni­
cal rules aaopted in UPOV which are of importance when minimum distances 
between varieties are determined, ana also on the basis of comments received 
from the professional organizations. The results of these discussions are 
reflectea in the Recora of the Meeting (document IOM/I/12) • 

2. In order to facil~tate the evaluation of the results of that meeting, the 
Office of the Union baa arafted a number of questions, listed in Part I of the 
Annex to document CAJ/XIII/2. These questions baa in the meantime been ais­
cussea by the Administrative and Legal Committee and also by several Technical 
Working Parties. The outcome of these aiscussions--collected separately for 
each of the 13 questions--is reproducea in the Annex to this document. The 
same Annex refers to the different boaies accoraing to the coae used for the 
preparation of documents for them, namely: 

CAJ - Administrative and Legal Committee 
TWA - Technical Working Party for Agricultural Crops 
TWO - Technical working Party for Ornamental Plants ana Forest Trees 
TWV - Technical working Party for Vegetables 

3. The wording of the answers from the Adm~nistrative ana Legal Committee is 
taken from the Annex to document CAJ/XIV/2, and the wording of the answers 
from the Technical Working Parties from drafts prepared insiae the Office of 
the Union for the reports on the latest sessions of the various Technical 
working Parties. These drafts have not yet been approved by the relevant 
chairmen or experts, as the case may be, and therefore may yet unaergo changes. 

4. As alreaay mentioned in Circular U 9~5 of June 13, 1984, and as can also 
be seen from the Annex to this document, the Administrative and Legal Commit­
tee has agreea that most of the questions ment~oned relate either to subjects 
that have to be discussed by the Technical Committee only or to subjects which 
have to be discussed first by the Techn~cal Committee ana thereafter by the 
Administrative and Legal Corr~ittee. 

[Annex follows] 
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ANNEX 

ANSwERS TO THE QUESTIONS ON MINIMUM DISTANCES 
MENTIONED IN PART I OF DOCUMENT CAJ/XIII/2 

GIVEN BY THE ADMINISTRATIVE AND LEGAL COMMITTEE, 
THE TECHNICAL wORKING PARTY FOR AGRICULTURAL CROPS, 

THE TECHNICAL wORKING PARTY FOR ORNAMENTAL PLANTS AND FOREST TREES 
AND THE TECHNICAL WORKING PARTY FOR VEGETABLES 

Extracts from Documents CAJ/XIV/2, TWA/XIII/11 Prov., 
TWO/XVII/13 Prov. and TWV/XVII/19 Prov. 

Question 1: Is there a neeo to come to a oifferent, or more precise inter­
pretation of the notions useo in the Convention to descr1be what 
has subsequently become known as "minimum oistances," in parti­
cular of the rule that a variety "must be clearly distinguishable 
by one or more important characteristics from any other variety 
whose ex1stence is a matter of common knowledge at the time when 
protection is applieo for?" 

Answers: 

CAJ: 

TwO: 

TwV: 

The Committee bela that the concepts used in the Convention to 
describe minimum differences, particularly in the provision that 
"the variety must be clearly distinguishable by one or more 
important character·istics from any other variety whose existence 
is a matter of common knowleoge at the t1me when protection is 
applied for," oio not need interpreting in a way different from 
current acceptation nor dio they need more precise interpretation. 

The Working Party saw no need to work out a more precise inter­
pretation of the notions "clearly aist inguishable" and "important 
characteristics" in the Convention. It aid however propose to 
consider the possibility of including the words "minimum dis­
tance" in the Text of the Convention in the course of a future 
revision. It noted that the two terms led to the two main crite­
ria for establishing minimum distances, namely ( i) the notion 
"important characteristic" to the criterion whether or not to 
admit a character is tic for the establishing of distinctness and 
(ii) the notion "clearly distinguishable" to the criterion 
whether the difference between two varieties inside one and the 
same characteristic was sufficient to establish distinctness. 
The criteria to assess the importance of a characteristic given 
our ing the discussions are mentioneo under question 5, and the 
criteria to assess the minimum distance inside a characteristic, 
are mentioned unoer question 4(~. 

In broao terms, the minimum distance between two varieties 

(i) must be someth1ng that can be proveo; 

( ii) must be about the same as the difference between var i­
eties alreaoy ex1sting; 

{iii) must, for quantitative characteristics, be significantly 
larger than the variation in the characteristic concerned; 

(iv) must not be so small as to endanger the whole plant vari­
ety protection system. 
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Question 2.: Can it be maintainea that a characteristic is considered to be 
'important' if it is--only--'important for distinguishing the 
variety', i.e., irrespective of whether it is a functional char­
acteristic or not? 

Answers: 

CAJ: The Committee felt that the concept should be maintained of a 
character is tic being considered "important" once it was "impor­
tant for distinguishing the variety" whether or not it was addi­
tionally a functional characteristic. However, it appeared to be 
a task for the Technical Corr~ittee to determine whether the con­
siderations set out in paragraph 9 of document IOt1/I/3 were to be 
contirmea or modifiea. 

It was pointed out that the opinion that the arafters of the Con­
vention had been thinking of "a character is tic important for the 
economic value of the variety" when they chose the term "impor­
tant characteristic" (see paragraph 15 of aocument IOWI/11) was 
not justified. However, the Records of the 1957-1961 Diplomatic 
Conference were not very explicit in that respect. 

TWO: The working Party agreea to maintain the principle that a charac­
ter is tic was considered important even if it was only important 
for distinguishing the variety. 

TWV: The Working Party agreed that a characteristic was to be con­
siderea important even if it was only important tor distinguishing 
the variety. 

Question 3: How can a difference be maae between a characteristic suitable 
only for identification purposes and a characteristic also suit­
able for assessing distinctness? 

Answers: 

CAJ: 

TWO: 

TWV: 

The Committee considered that questions 3 to 8, 10 and 13 raised 
in document CAJ/XIII/2 were of a mainly technical nature and were 
therefore to be examinee by the Technical Committee. However, 
questions 6 ana 7 comprised an important legal element ana would 
be examine a by the Commit tee on the bas is of the conclusions 
reached by the Technical Committee. 

The Working Party agreea that there was a aifference between 
characteristics suitable only for identification purposes and 
those suitable also for assessing distinctness. Most character­
istics which were useful for distinctness purposes could be con­
sidered useful also for identificat~on, but many characteristics 
useful for identification purposes would not be acceptable for 
establishing distinctness. As to further criteria see question 5. 

The Working Party held the view that a distinction between a 
characteristic suitable only for identification purposes and a 
character is tic suitable also for assessing distinctness might be 
maae in individual Test Guidelines by giving a negative list of 
characteristics suitable for identification purposes but not 
acceptable as aistinguishing characteristics. 

Question 4: Is it possible to establish additional rules for determining 
minimum distances: 

(a) General rules: 

(i) common rules for all plant species; 

( ii) separate rules for different groups of plants according 
to their intended use (e.g., as a maJor agricultural 
crop, as an ornamental species, as a vegetable crop); 
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Answers: 

CAJ: 

TWO: 

TC/Xil./b 
Annex, page .:l 

( i11) separate rules for oitterent groups ot plants according 
to the1r methoo of propagation (e.g., vegetatively ~ropa­
gatea, sexually reproouceo, self-polllnatea, cross­
pollinateo); or 

( lV) d1tterent rules for each spec1es? 

(b) Specific rules? 

It general rules can only be establ.isnea to a limitea extent, 
snould minimum aistances oe tixea inaiv1aually for each charac­
teristlc in each Test Guiaellnes aocument? 

See unaer quest1on 3. 

(a) The working Party agreea that there snoula be common rules 
tor all pl.ant spec1es, but no separate rules tor a1tterent groups 
ot plants according to tne1r intenaea use, accora1ng to the1r 
method of propagat1on or according to each species. 'I'his meant 
that, after reexam1nat1on--at the request ot the Technical Com­
mittee--of the possibility of having, w1thin one species, aitter­
ent deyrees ot homogeneity oepena1ng on the methoa ot propagation 
(see paragraph 39 ot document TC/XIX/5), the Working Party could 
not aoiae by the aec1sion taken oy the Techn1cal Committee auring 
1ts nineteenth session. It reconf1rmed its position that only 
one degree of homogeneity was acceptaole with1n one species. 

(b) The working Party noted that from a theoretical po1nt of 
v1ew it might be advantageous to fix the min1mum distances inai­
vidually for each character1stic in each of the Test Guidelines. 
For practical reasons th1s was not poss1ble, however, especially 
as the minimum aistance in quantitative characteristics depenaea 
on several factors, some ot which m1ght change trom year to year, 
making it impossible to establish minimum distances in advance. 
The Working Party notea that in France th1s possibility was 
checked at present with respect to certain species, and that in 
tne Federal Republic ot Germany a sim1lar system which had been 
used for some years had had to be abandonee. 

The work1ng Party ment1onea the foll.owing cr1ter1a that 1t woula 
cons1der when deciding on the minimum distance within one charac­
teristic: 

( i) 

( il) 

( iil) 

( i v) 

(v) 

The minimum d1tterence w1ll depena on the level of homo­
geneity of the varieties within that species. A low 
homogeneity level w1ll theretore requ1re a larger mlnl­
mum aistance. 

The min1mum a1stance must be about the same as the ait­
ference between existing varieties that are close to 
each other. 

The minimum d1stance for quantitat1ve characteristics 
must be sufficiently larger than the variation in the 
characteristic concernea. 

The minimum distance for quantitative characteristics 
that are measured should be checked by statistical means. 

When the minimum distance is decided upon, it has to be 
considerea not only that it is necessary to establ1sh 
distinctness in a well-controlled test, but also that 1t 
has to be poss1bl.e to prove the same aistinctness later 
on in commerce. 
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(vi) one possibility mentioned ot aeciaing whether a certain 
aitference was acceptable entails mixing a certain 
number of plants ot an existing var1ety ana a candidate 
variety which are rather close to each other, and asking 
the canaiaate varlety's app~icant to iaentlty the plants 
belonging to his variety. If he is able to iaentity the 
plants belonging to his var1ety, some member States will 
consider that sufficient evidence ot the aifference 
be1ng great enougn to JUStl!y a separate rignt. 

(a) The Working Party saw no possibility of establishing further 
general rules common to all plant species or to dit!erent groups 
of plants according to their intended use or their method of pro­
pagation, or for establlShlng common rules for each species. It 
aid however stress that, despite the practical aitterences in the 
testing methods usea 1n various member States, the results ot the 
tests aia not differ much. 

(b) The maJority of the members ot the working Party did not 
recommend fixing individual minimum distances for each character­
istlc in each ot the Test Guiaelines. Minimum d.j..stances would 
fluctuate according to the possibility ot making observations. 
Normally, routine observatlons would be made, but where an obser­
vation was decisive for the granting ot plant variety protection, 
a more careful observation woula be carr1ea out which might 
result in changes in the Notes attributed to the variety in a 
prev1ous observation. 

Quest1on 5: Which are the criteria tor the admission of further character­
istics for the examination of distinctness, homogeneity and 
stability? 

Answers: 

CAJ: 

TWA: 

See under question 3. 

(i) Some experts were of the opinion that all characteristics 
consiaerea useful for the testing of distinctness should be in­
cluded in the UPOV Test Guidelines, in oraer to make more States 
aware of the fact that those characteristlcs were already usea 
ana therefore aeservea stuay with a view to inclusion in their 
own national test guidelines. Others considered it unnecessary, 
for a characteristic to be included in the UPOV Test Guiaelines, 
to require that it be already used as a routine characteristic in 
several member States. Others expressed the opinion that all 
characteristics used in any of the UPOV member States should be 
listea to avoid situatons such as the present one, where there 
were too many national differences in the establishing of lists 
of characteristics. Others wonaered why, for example, SO charac­
teristics should be tested if the testing of only 20 characteris­
tics was sufficient to distinguish the majority of the vari­
eties. Another present situation to be avoiaed was that in 
which, in some member States, ditterent lists of characteristics 
were used depending on whether the variety was tested for dis­
tinctness purposes for nat1onal listing or tor plant variety pro­
tection. 

(ii) During these aiscuss1ons it became apparent that different 
approaches were taken in the individual member States with 
respect to the 1nclusion ot further characteristics in national 
Test Guiaelines. Some member States had long lists of character­
istics while others contented themselves with a smaller number. 
This would lead to the situation where, in the countries with 
long lists ot characteristics, there woula be greater possibili­
ties for distinguishing varieties, whereas for more character is­
tics homogeneity woula be requirea ana more varieties would be 
rejected for lack of it. In member States where a smaller number 
ot characteristics was used, the varieties woula neea to be homo­
geneous for a smaller number of characteristics only, and there­
fore the number ot var1eties rejectea for lack ot homogeneity 
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would be smaller, whereas more candiaate varieties would be 
rejected for lack of distinctness with the smaller number of 
characteristics. As long as the varieties were protected and 
commercialized in one member State only, there was no problem, 
but it breeders were to apply for protection of varieties in more 
than one member State, more cases would arise where in one member 
State a variety woula be re]ectea for lack ot distinctness or 
homogeneity while the same variety would be accepted in others. 

(iii) Those placing more emphasis on the testing of homogeneity 
justified their approach by the fact that, if the breeaer had 
made a genuine breeding effort, it was the duty of the competent 
authority to ensure that the variety was not kept from the market 
only because the characteristics used at present woula not allow 
its distinctness to be established. The breeder would be able to 
make efforts to improve the homogeneity of his variety, whereas 
he woula have little choice for improving the possibilities ot 
distinctness if certain characteristics were not considered 
acceptable to the national authorities. The countries placing 
more emphasis upon the question of distinctness pointea out that, 
when looking for characteristics for aistinctness, one would have 
to start with the most reliable characteristics, which were 
easily accessible ana would not fluctuate. With regard to char­
acteristics that had a certain fluctuation, the authority would 
have to stop at the point where the fluctuation increased, 
af:t:ording fewer possibilities for aistinction. There was little 
use in including in the UPOV Test Guidelines purely descriptive 
character is tics which could not be used for establishing dis­
tinctness. 

The Working Party mentioned the following criteria which it kept 
in mind when deciding on the admission of further characteristics 
for the examination of distinctness, homogeneity and stability: 

( i) 

( ii) 

(iii) 

( iv) 

(V) 
(vi) 

(V li) 

(viii) 

(ix) 

(X) 

(xi) 

(xii) 

(xiii) 

(xiv) 

(XV) 

(xvi) 

it must be possible for a variety to be homogeneous in 
that characteristic; 
it must be possible for a variety to be stable in that 
characteristic; 
it must be possible for a variety to be genetically 
stable in that characteristic; 
it must be possible for the expression of the character­
istic to be proved; 
the characteristic must show a certain fixed expression; 
the characteristic must be reproducible; 
the characteristic must be important for the recognition 
of the variety; 
it must be possible for the breeder to keep his variety 
true to type in commerce with respect to that character­
istic; 
the characteristic must not demand unreasonable efforts 
on the part of the maintainer to keep his variety stable 
1n that characteristic; 
the character is tic must be used by the breeaer during 
the selection of his variety; 
it must be possible to observe that characteristic 
practically on a large scale; 
it must be possible to note that characteristic during 
normal cultivation of the variety; if it is only possible 
to identity the differences with a magnifying class, 
this could not be done on a large scale, 
it must be possible to notice where a change has occurred 
in the variety; if this is not possible the characteris­
tic is not practicable; 
it must be poss1ble for a grower producing the variety 
to be aware of his infringement of rights if he uses a 
protected variety; 
it must be worth while to use that character is tic in 
testing; if all varieties show the same expression in 
that characteristic, the requirement is not fulfilled; 
the characteristic must not aemand unreasonable efforts 
on the part of the testing authority; 
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Answers: 

CAJ: 

TwO: 

(xvH) 

(xvhi) 

(xix) 

(XX) 
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it must be possible to prove distinctness w~th the 
normal number of replicates; if too large a number of 
repl~cates is necessaq• to establish distinctness, the 
characteristic will not be aamissible; 
a standaraizea methoa must exist for the exam~nation ot 
the characteristic; 
the characteristic must enable a competent autnor~t::t to 
prove distinctness even after several years; thus a 
characteristic on res~stance to aiseases for wh~ch it is 
not possible to store a certain strain of disease, or a 
characteristic tor the testing ot which a certain chemi­
cal is needed whose production cannot be ensured for the 
duration ot protection, will not be acceptable; 
acceptance of the character is tic must not endanger the 
whole system ot plant var~ety protect~on. 

The Working Party cited the following possible criteria for the 
admiss~on of further characterist~cs for the examination of dis­
tinctness, homogeneity ana stability: 

(i) 

( ~i) 

(iii) 

( iv) 

(V) 

(vi) 

they had to be reliable, repeatable, homogeneous, stable 
ana easy to assess; 

they had alreaay been accepted in another member State; 

facilities to execute the test had to be available; 

they had to be neeaea to dist~nguisn between two var i­
eties; 

the breeaer claimed it to be the only distinguishing 
characteristic (if it was a special characteristic ana 
only claimed for a given candidate variety, other var~­

eties--except the one from which the candidate variety 
coula otherwise not be aistinguished--neea not be testea 
with respect to that characteristic); 

[See also (i) to (iv) of the answer of the Technical 
Working Party for Vegetables to question 1). 

Should not 
taken into 
the latter 
described? 

only phenotypical but also genetic differences be 
account in the examination of distinctness? How can 
aitferences, which are not apparent, be assessea ana 

See under question 3. 

The work~ng Party agreea that pure genetic difterences tor which 
no oifferent phenotypical expressions coulo be noted shoula not 
constitute sufficient evidence for the establishing of distinct­
ness. 

TWV: The Working Party agreed that genetic aifferences which aia not 
result in phenotypical or physiological differences should not be 
taken into account in the examination of distinctness. 

Question 7: How far should the search tor new character is tics tor distin­
guishing purposes be pursuea? Should an authority look for new 
characteristics it it is convinced of the •originality• of the 
variety (e.g., a difterence in yield) or only if the applicant 
claims genetic differences? In such cases, should sophisticated 
testing methods be used or should they be usea only if the appli­
cant so requests? 

Answers: 

CAJ: See under question 3. 
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TWO: The working Party agreea that where it was convincea of the 
"originality" of the variety it would make more efforts to fino a 
new character ~stic enabling it to prove distinctness. where the 
applicant claims distinctness in a special character is tic which 
can only be tested w~th consiaerable increase ~n expenaiture, the 
applicant will be asked to pay the aadi tional costs, and if he 
should agree to pay these costs the character is tic may be usea 
for distinguishing purposes. If a difference is visually obvious 
in the plot but not accord~ng to the test results, the author i­
ties would make a check on why this difference was not reflected 
in the observea characteristics. The Working Party agreed that 
sophisticated methods, for example electrophoresis, should not, 
even in these cases, be acceptable for establishing aistinctness. 

TWV: The working Party was of the opinion that, where an authority was 
convinced of the originality of a canaidate variety, it should 
look more carefully for new character is tics, not only when the 
breeaer requestea it but also on its own initiative. Even in 
such cases, however, sophisticated methods such as electrophore­
sis or biochemical methoas shoula not be used to obtain distin­
guishing characteristics. 

Question 8: Should the parent lines be examined in each and every case as 
well as the formula in the examination of a hybrid variety? 

Answers~ 

CAJ~ See under question 3. 

TWO~ The Working Party noted that this question was not applicable to 
the species in its fiela of competence. 

TWV~ The Working Party was not of the op~nion that the parent lines 
should be examined in each ana every case for a hybrid variety. 

Question 9: In future, should only lines of hybrids be eligible for protec­
tion, and not the hybrias themselves? 

Answers: 

CAJ~ It was pointed out that, although the exclusion of hybrids from 
protection could represent a technical solution, it would meet 
with legal obstacles in various States, particularly as a result 
of Article 2(2) of the 1961 Convention, which included hybrids in 
the definition of the wora "variety" for the purposes of the Con­
vention. 

TWO: The Working Party noted that this question was not applicable to 
the species in its field of competence. 

TWV: The Working Party thought it desuable that hybrias be eligible 
for protection and not the lines alone. 

Question 10: Should it be more clearly statea that the UPOV Test Guidelines 
are primarily establishea for aescribing varieties and only 
secondarily for assessing distinctness, homogeneity and stabili­
ty, or shoula that principle be changed? 

Answers: 

CAJ: 

TWA: 

See under quest~on 3. 

While some experts were of the opinion that the Test Guidelines 
were primarily established for distinguishing varieties, the 
majority confirmea tnat they were primarily establishea for des­
cribing varieties. One argument brought forward in support ot 
the latter opinion was that under the present system it might 
very well happen that, accoraing to the results of the testing 
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for all characteristics mentioned in the UPOV Test Guidelines, 
two varieties had a completely identical description but never­
theless, inside a given state of a characteristic, were so dis­
tinct as to justify the grant of two separate rights. Converse­
ly, two varieties with different descriptions might not be suffi­
ciently distinct from each other if the differences were in char­
acteristics where a d~fference of more than one state of expres­
sion was considered necessary tor distinction. The Working Party 
requested the Technical Committee to clarify that situation and 
also asked whether the title of the Test Guidelines needed amend­
ment to make the aim clearer. The main advantage of the Test 
Guidelines for establishing distinctness--although their primary 
aim was for description purposes only--was that th~y served as a 
means of preselecting, screening the existing varieties and 
finding out those which most closely resembled the candidate 
variety under test. The real test of distinctness would take 
place then, however, by pairwise comparisons of the candidate 
variety with all those varieties most closely resembling it. 

The working Party had a long discussion on whether the UPOV Test 
Guidelines were primarily established for describing varieties 
and only secondar~ly for assessing distinctness, homogeneity and 
stability or vice versa. Finally the majority of the member 
States agreed that the Test Guidelines were established primarily 
for aescr ibing varieties. The discussions had therefore shown 
that this fact should be more clearly stated to avoid such con­
fusion as had arisen even between the members of the Working 
Party. The working Party considered it useful, however, to 
develop the Test Guidelines in such a way as to make them more 
useful also for the testing of distinctness. So far the Test 
Guidelines contained only information on the characteristics that 
were consiaered important for the testing of distinctness. They 
were silent on the difference within each character is tic which 
was considered sufficient to establish distinctness. Thus the 
Test Guidelines, and with them the description of the varieties, 
could only be used as a preselection to ascertain which of the 
varieties would have to be used for pairwise comparisons with a 
candidate variety. It was noted moreover that two varieties 
could have identical descriptions according to the UPOV Test 
Guidelines but could nevertheless be distinct because they showed 
a clear difference within the same state of expression of at 
least one characteristic. On the other hand, two varieties could 
have different descriptions, but the differences might not be 
enough to establish distinctness. Therefore, except where a 
minimum distance had been fixed for each characteristic, the Test 
Guidel~nes continued to be primarily intended for describing 
varieties. 

TWV: The working Party agreed that the Test Guidelines were primarily 
intended for describing varieties. However, it would prefer to 
change that principle if such a possibility could be found. 

Question 11: Is it possible to accede to the wish of breeders to participate 
in meetings at which drafts for Test Guidelines are discussed or 
can discussions be envisaged with experts and representatives 
from the professional circles on the fixing of minimum distances 
for certain plant groups? How should the results of such dis­
cussions be given effect if only the second type of discussions 
is agreed to? 

Answers: 

01 8 'I 

CAJ: That question had to be answered by the technical bodies of 
UPOV. Nevertheless, the Committee held that meetings with breed­
ers working with a given species, organizea by the examining 
authorities at the place of examination, similar to that held in 
the Federal Republ~c of Germany in respect of Begonia Elatior, 
were to be preferred to participation of breeders in sessions of 
the Technical working Parties. 
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The working Party d~d not agree to invite breeders to its orai­
nary sessions, but agreea to give more opportunities to breeaers 
ana also growers to aiscuss present problems on a national 
level. The national authorities shoula thus keep contact with 
those of their breeaers and growers who were interestea in plant 
variety protection activities. The working Party regretted on 
this occasion that for the species in its fiela of competence 
--with a few exceptions--it never received comments when UPOV 
aratt Test Guiaelines were sent to the professional organizations 
for that purpose. 

The working Party notea that in some member States breeders par­
ticipatea in meetings at the national level at which arafts for 
Test Guidelines were discussed or discuss~ons on minimum ais­
tances took place. It recommended that such contacts be intensi­
t~ea at the national level. 

Question 12: Should minimum distances be enlargea for species in which muta­
tions occur frequently or can be easily induced, or, if minimum 
distances are maintained or even reauced, would it be aesirable 
to introduce a "droit de suite" for the breeder of a variety for 
mutations of that variety? would the latter be possible without 
amending the Convention? 

Answers: 

CAJ: 

TwO: 

TwV: 

It was emphasizea that the woraing of the Convention did not 
permit the breeder to be given a "droit de suite" in mutations 
derived from his variety: any mutant could be protected in the 
name of the person who had bred it or discovered it, irrespective 
of the amount of breeding war k that had been done, if it was 
clearly distinct from the other varieties--particularly the 
mother variety--in one or more important characteristics. In 
fact, the problem under discussion was not so much that of muta­
tions as that ot m~nimum distances and, consequently, solutions, 
at least partial ones, could be found in a consensus on the ques­
tion of those distances. It was also pointed out that although 
it was sometimes attempted to resolve the problem contractually, 
that procedure met with legal obstacles in some States. Further­
more, the producers were opposed to that solution as had been 
shown in recent discussions hela between representatives of AIPH 
and representatives of CIOPORA. 

The working Party agreed that in princ~ple the minimum aistance 
should not be enlarged for species in which mutations occurred 
frequently or could easily be induced. In special cases, how­
ever, one might consider deciding that certain characteristics in 
which mutations were known to occur frequently or to be easily 
inauced would no longer be acceptea for establishing distinct­
ness. The Working Party dia not consider it desirable to intro­
duce a "droit de suite" tor the breeder of a variety for muta­
tions of that variety. So far it was not possible to prove that 
a mutation was really a mutation. 

The working Party abstainea from commenting on mutations as the 
question played a very limited role in its field. 

uuestion 13. In looking for new a~stinctness criteria, should the distances 
within a characteristic be reducea or would it be preferable to 
look for new characteristics? 

Answers: 

CAJ: 

TWO: 

See under question 3. 

The 
tor 
tic 
new 

Working Party agreea that the question whether, in looking 
new aistinctness criteria, the distance within a characteris­
shoula be reduced or whether it was preferable to look for 
character is tics woula have to be decided case by case. If 



• 

TWV: 

.. 
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possible, first preterence would have to be given to the search 
tor new characteristics. In certain cases, depending on the 
homogeneity of a character is tic, it might be possible to reduce 
the distance within that characteristic. In other cases, where 
it was not possible to reauce the minimum distance insiae a char­
acteristic or to find a new characteristic, the variety would 
have to be reJectea for lack of distinctness. 

The Working Party was of the opinion that the question whether in 
future, in searching for new distinctness criteria, the distance 
within a characteristic should be reduced or whether it would be 
preferable to look for new characteristics, depended on the 
development of the species concerned. If varieties of a species 
became more homogeneous in certain characteristics, the distances 
between varieties could be reduced for those characteristics. 

[End of Annex and of document] 
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