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Background

1. At its twenty-fifth session, the Consultative Committee of UPOV approved
the envisaged procedure for the preparation of the hearing planned for 1983 of
the international non-governmental organizations on the question of minimum
distances between varieties and of variety denominations. The procedure (see
document CC/XXV/8, paragraph 3) will therefore be as follows:

(1) The Office of the Union will prepare a draft paper, eventually
intended as the basis of the hearing of international non-governmental organi-
zations.

(ii) The draft paper will be submitted to the Administrative and Legal

Committee and the Technical Committee when they meet in November 1982, and, if-
one or both of these Committees so recommend, also to the Consultative Commit-
tee, when it meets in the first half of 1983.

(iii) The hearing of the international non-governmental organizations
will take place in the second half of 1983. 1Invitations will be extended to
the four organizations in the field of plant breeding and the seed trade--AIPH
(International Association of Horticultural Producers), ASSINSEL (Internation-
al Association of Plant Breeders for the Protection of Plant Varieties),
CIOPORA (International Community of Breeders of Asexually Reproduced Fruit
Tree and Ornamental Varieties) and FIS (International Federation of the Seed
Trade)--as well as to the AIPPI (International Association for the Protection
of Industrial Property) and ICC (International Chamber of Commerce). The
invitation will be accompanied by a document, consisting of the paper men-
tioned under (i), above, but taking into account the results of the discus-
sions within the two Committees of UPOV and any discussion in the Consultative
Committee. ‘

(iv) The results on the hearing will be discussed in the first half of
1984 in the Technical Committee and in the Administrative and Legal Committee,
and any necessary decisions in this matter, for instance on a resolution or
recommendation, will be taken by the Consultative Committee and the Council in
the second half of 1984" (see document CC/XXV/8 paragraph 3).

2. The above-mentioned paper is reproduced in the Annex to this document.

[Annex follows]
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Draft

MINIMUM DISTANCES BETWEEN VARIETIES

Document prepared by the Office of the Union for the
Hearing of the International Non-governmental Organizations

lntroduction

1. The term "minimum distance between varieties" was coined in respect of
the difference there should be between a new variety and any existing variety
--especially another protected variety--to enable breeders rights (plant vari-
ety protection rights, plant patents) to be granted. Although this question
has been of importance ever since UPOV has existed, especially in connection
with the establishing of Test Guidelines and the determination of individual
states of expression of the characteristics included in those Test Guidelines,
it has gained importance in recent years as a result of various developments,
namely

(i) the difficulties which have arisen in the case of varieties in
which mutations appear frequently or can easily be provoked artificially;

(ii) the discussion on whether characteristics obtained with the help of
electrophoresis or other sophisticated testing methods should be used in the
testing of distinctness, homogeneity and stability and, finally,

(iii) the general gquestion raised in the Technical Committee as to
whether the range of characteristics included in the Test Guidelines should be
enlarged.

In addition, the fact that breeders are increasingly using similar or identic
basic material for their breeding, which will inevitably lead to varieties
that are closer and closer and thus more difficult to distinguish from each
other, was important for the question of minimum distances between varieties.
Finally, new techniques permit relatively easy and rapid a transfer of certain
characteristics from one variety to another, which enables a protected variety
to be slightly changed and a new variety to be created out of it with the sole
purpose of avoiding payment of royalties for the use of the protected variety
or even of applying for protection for the variety itself.

2. As will have to be explained in more detail, the question of minimum
distances is also closely linked with that of the scope of protection of the
granted rights.

3. The aim of the present document is to form a basis for discussing the
whole question of minimum distances. It sets out how the provisions of the
Convention rule the minimum distances between varieties and the scope of pro-
tection, refers to the resolutions adopted within UPOV for the application of
these provisions and enumerates various questions which could arise when
applying the provisions of the Convention and the national provisions based on
it, in order to direct discussions towards the crucial questions of detail.
Thereafter follows a short explanation of the significance for legal policy of
the decision on minimum distances and on the scope of protection and finally
mention is made of the way in which influence could be exerted on the minimum
distances and the scope of protection.

4. Where the following paragraphs contain detailed observations on the indi-
vidual provisions of the Convention and on the terms used in them, these are
the personal opinions of the authors of the document. They should in no way
be taken as a binding interpretation of the Convention.

MINIMUM DISTANCE AS A CONDITION FOR PROTECTION

5. The UPOV Convention already contains detailed provisions to ensure that
variety protection is granted only for varieties which have a certain distance
from other varieties. These provisions are mainly contained in Arti-
cle 6(1) (a), which stipulates that distinctness shall be a condition for pro-
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tection. 1In line with the patent law, the term "novelty" is also used of this
condition for protection. Within UPOV, however, it has become customary to
use the term "distinctness" when relating the variety for which protection is
sought to other existing varieties and to keep the term "novelty" for the
other condition stipulated in Article 6(1l) (b), according to which protection
can only be granted if the variety itself has not been offered for sale or
marketed with the agreement of the breeder or his successor in title within
given periods of time, whereby the cultivation of the variety itself for
testing, its submission for entry or actual entry in an official register, or
any other action resulting in the variety itself becoming generally known is
not an obstacle to protection.

6. According to the above-mentioned Article 6(l) (a) a variety is distin-
guishable if the following conditions are fulfiled: t must be clearly dis-

tinguishable by one or more important characteristics from any other variety

whose existence is a matter of common knowledge at the time when protection is

applied for. These conditions are explained in more detail in the following
paragraphs to facilitate discussion.

Distinctness with Respect to Any Other Variety

7. To establish distinctness, the testing authorities make a comparison with
all other existing individual varieties. Contrary to patent law, which the
plant variety protection system took as a model, the totality of the other
varieties is not taken to create a fictive state of common knowledge (simply
pieced together by the official tester) comparable to the state of the art
under patent law. If a submitted variety comes very close to several other
varieties it has to be compared with each of those varieties individually, and
not with a combination of them, and protection is only be refused if the sub-
mitted variety fails to be clearly distinguishable from (at least) one of the
existing varieties.

8. It should be noted that the variety itself ("the variety" within the
meaning of Article 6) (1) (b)) is not included in the common knowledge. It may
itself be commonly known. It is therefore of no disadvantage to the breeder
if he already makes known the variety before the date of the application for
protection, in a publication or in a lecture, if he publicly shows or exhibits
his variety, if he cultivates it for tests or applies for protection in
another State or for entry in a register; only marketing of the variety
before certain deadlines (including offering for sale) by himself or his suc-
cessor in title can be damaging to his claim for protection. It is therefore
necessary to clarify whether "another variety" or "the variety" itself is con-
cerned. Is "the variety" within the meaning of Article 6(1) (b) only the plant
material constituting the variety, developed by the applicant, together with
material derived therefrom, and not identical material developed independently
by another breeder in a separate breeding process? What is the legal position
if another breeder has already developed a variety and has made it commonly
known before the deadline, that variety being identical or almost identical
with the variety for which protection is subsequently sought (this could be
the case, for example, where both breeders have used the same basic material,
the same breeding processes and have obtained the same or almost the same
results)? Would these varieties, despite their morphological, physiological
and even genetic identity or quasi-identity, constitute "other" varieties in
relation to each other or would that be plant material of the same variety,
i.e. of the variety itself? When assessing protectibility of the submitted
variety, therefore, should Article 6(1) (a) (distinctness) or (b) (novelty) of
the UPOV Convention be applied? As regards the background to this ruling, the
intention was doubtlessly to enable the breeder to do certain things with his
own variety before applying for protection, for instance, application for
registration of the variety in the national list, which would have prevented
the granting of protection, had the strict novelty requirements of patent law
been adopted. The plant breeder was to be given more freedom than the techni-
cal inventor.

Common Knowledge

9. The other variety with which the submitted variety is to be compared must
already be generally known at the time of application for protection, that is
to say its existence must be a matter of "common knowledge." The Convention
gives a number of examples for establishing such common knowledge (cultiva-
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tion, marketing already in progress, entry in an official register of vari-
eties already made or in the course of being made, inclusion in the reference
collection, precise description in a publication). This enumeration is not,
however, meant to be exhaustive. It already indicates that the notion of
"common knowledge" is to be interpreted as extensively as possible. As soon
as any event enables it to be established that the variety already exists, the
wish of the authors of the Convention would seem to be that "common knowledge"
be assumed, even where, in individual cases, it was not possible for a compe-
titor to know of the existence of the variety. A competitor will not have had
this possibility, for example, during the period in which the variety--for
which protection is granted afterwards--has been filed for protection but not
yet been made public by the Office, a case which in a number of member States
at least is considered to establish common knowledge. Whether the mere publi-
cation of breeders' variety descriptions, e.g. of mutations, which come very
close to a variety that is a candidate for protection would be sufficient to
establish common knowledge has not yet been unanimously clarified within UPOV.

Characteristics

10. The wording of the Convention requires that the characteristics for
assessing distinctness should be such that they are capable of precise recog-
nition and description. In addition, the range of characteristics has been
further limited by the adjective "important", which will be dealt with in more
detail in the following chapter. By definition therefore, all kinds of char-
acteristics may be considered (on the sole condition of being important) 1if
they can be recognized and described. However, the question arises here as to
how the terms "recognition" and "description" are to be interpreted. Can a
characteristic be described when it exists only as a reaction to a given
treatment? Can a characteristic be recognized if it is only possible to do so
with complicated technical aids which are not available to every breeder or
competitor? Or must it be possible to recognize it with the human sense
organs or at least with simple commonly available technical aids?

11. Characteristics established by means of electrophoresis constitute an
example of characteristics which can only be recognized and described after
technical methods have been used. By electrophoretic methods we mean a series
of methods having in common the fact that a given solution of plant material
of a given variety is placed in an electric field with the result that the
individual types of component matter in the solution separate from the other
types and collect at predetermined time in each case at a given point and can
thus be identified. Diagrams of material of different varieties can then be
compared for congruence or lack of congruence and the view had been put for-
ward that material of the same plant variety always gives the same diagram if
standardized electrophoretic methods are used. 1If this is the case, a compar-
ison of such diagrams could establish whether two samples stem from one and
the same variety or from two different varieties.

12. It has been repeatedly proposed that these methods, which save time and
money and appear to give very clear results, be put to good use in the testing
of distinctness by the national authorities who would accept the result of
electrophoretic methods as a characteristic. The discussions in various com-
mittees of UPOV have shown that, on the other hand, concern exists that this
could lead to too fine a differention being made. Differences could arise
between the electrophoretic diagrams of plants grown in different fields which
have so far rightly been considered to belong to the same variety. Particular
objections to the use of electrophoresis could also be forthcoming in view of
the homogeneity requirements. Indeed, many of the varieties so far held to be
homogeneous could no longer be considered so if this characteristic were to be
included. It has been argued that such small differentiations would lead to
economically absurd results. Furthermore, it has been asked whether variety
testing methods should be used which are not readily available in general or
in any event not to the medium and small-sized applicants.

13. To sum up, in all UPOV bodies at least, great reserve has been exercised
and it has been said that electrophoresis should not be generally used for the
time being. An exception, however, could be its use for a variety where the
value test in comparison with comparable varieties had given a higher commer-
cial value but for which distinctness could not be established or at least not
clearly proved by conventional means. In such cases, where the Office was
convinced of the existence of a new variety and there was a danger that a
valuable variety could be withheld from society, an exception should be made
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and the use of a characteristic allowed for distinguishing purposes which
could only be represented by means of electrophoresis. In general, however,
each UPOV member State should consult with the other member States before
accepting electrophoretic methods for distinguishing purposes.

1l4. Characteristics obtained with the help of electrophoresis are mentioned
only as an example of characteristics obtained by sophisticated testing
methods. Other methods, for example, are color measurement and color analy-
sis, the use of high-power microscopy or electron microscopy, high-pressure
liquid chromatography or gas chromatography and chemical analysis. Further
characteristics of this kind can also be created by setting up special situa-
tions and observing the behavior of the variety in such situations, e.g. their
reaction to chemicals (as, for example, DDT), immune reactions or resistance
to pests and diseases. Furthermore, possibilities can be found in the field
of technological characteristics or other properties, or again in the charac-
teristics which are easily and rapidly transferred from one variety to another
(which are often used with the sole purpose of getting round protection).
Very few of the characteristics obtained by these methods have so far been
accepted for distinctness purposes although many of them have proved without
any doubt highly useful for identification purposes (for the difference bet-
ween distinctness and identification, see paragraph 17 below).

"Important" Characteristics

15. A submitted variety must be distinguishable by at least one "important"
characteristic from any other variety whose existence is a matter of common
knowledge. The UPOV Convention does not explicitly stipulate what has to be
considered an important characteristic. 1In the early years of UPOV there was
disagreement as to the points of view with respect to which the characteristic
has to be important and the Council of UPOV decided in the General Introduc-
tion to the Test Guidelines that important had to be interpreted as "important
for distinguishing one variety from another" (see document TG/l1/2, para-
graph 7).

16. The UPOV Test Guidelines for the individual species 1list a number of
characteristics which all member States consider to be "important" for
distinctness purposes and which are therefore also important for the examina-
tion of homogeneity and stability. They are not necessarily qualities which
give an idea of a certain value that the variety may possess. The Tables of
Characteristics are not exhaustive but may be enlarged by further characteris-
tics if this proves to be useful. The member States can therefore draw up
national lists of characteristics which contain additional characteristics and
they are not prevented by the Convention from taking into account further
characteristics in individual cases in actual testing. Whether these addi-
tional characteristics have to be mentioned in the national 1lists of charac-
teristics before they can be taken into account in the testing of an individ-
ual variety or whether the national office is free to include any additional
characteristic on the spot is a question of national 1legislation and the
present answer differs in the various member States. The UPOV Convention and
the UPOV Test Guidelines give the States a completely free hand in this case.

17. The interpretation of the word important as "important for distinguishing
one variety from another" has recently been supplemented. The statement that
all characteristics that are important for distinguishing purposes are also
important characteristics within the meaning of the UPOV Convention could lead
to the false conclusion that all characteristics that enable a variety to be
identified can also be used as important characteristics for distinguishing
purposes. The Technical Committee therefore prepared the following clarifi-
cation which was noted with approval by the Council (see document C/XV/9,
paragraphs 6 to 8):

"6. The [Technical] Committee concluded that several sophisticated
methods might be very well adapted for checking the identity of a sample
but not for distinguishing varieties for the granting of variety protec-
tion. It therefore stressed the need to make a clear distinction between
these two purposes.

"7. To be used for identification purposes a method has to fulfill
several technical requirements. It must be capable of standardization
and should lead to the establishment of significant differences which are
consistent and repeatable.
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"8. To be acceptable as a method which would lead to characteristics
which can be used for the establishing of distinctness for the granting
of variety protection, the fulfilment of all these technical requirements
alone may not be enough. The notion of an important characteristic may
be open to other than purely technical interpretation. Decisions on the
acceptance of a certain characteristic observed by a certain method will
have to be taken species by species depending on the stage of development
of breeding as well as on several further considerations which go beyond
the competence of the Technical Committee."

18. This shows clearly that characteristics can exist that are very well

suited for identification purposes or for confirming that a given sample
belongs to a specific variety, but that cannot be considered important for

distinguishing purposes. This type of characteristic is met with particularly
when the sophisticated testing methods mentioned in paragraph 14 are used.

Reasons for the Rejection of Characteristics Obtained with the Help of Sophis-
ticated Methods

19. The main reasons for the rejection of certain characteristics which have
been obtained with sophisticated methods are:

(a) Lack of standardization or problems with the interpretation of the

results
(b) Lack of a clear difference
(c) Disturbance of the whole plant variety protection system.

20. Lack of Standardization. Many of the sophisticated methods still require
standardization or lack a detailed description, and problems arising in the
interpretation of the results need resolving. For example, there are numerous
methods which, although similar, differ from each other and give different
results, thus making it difficult to compare or standardize. 1In addition, the
results can be interpreted in different ways and thus lead to different con-.
clusions. In the case of electrophoresis, for example, not only are different
methods used but also results can be interpreted differently, e.g. the pres-
ence or not of certain bands, their position and their intensity can be inter-
preted differently. Some of these problems could, nevertheless, be solved
within UPOV. Keeping to the example of electrophoresis, agreement could be
reached within UPOV on one single method and on one single interpretation,
e.g. it could be agreed to take into account only the absence or presence of
certain bands.

21. Lack of a Clear Difference due to Lack of Homogeneity. For many charac-
teristics obtained with sophisticated methods there is a problem of lack of
homogeneity. Not only do these characteristics lack homogeneity in many of
the presently protected varieties, but also it often seems difficult to
improve this situation in new varieties, thus making it impossible to observe
a clear difference which could establish distinctness. Before introducing any
new characteristic therefore, it is first necessary to clarify the question of
homogeneity and also that of the effect of the admission of this characteris-
tic on varieties that are already protected.

22. Disturbance of the Whole Plant Variety Protection System. UPOV and the
offices of the individual member States bear responsibility for the whole
plant variety protection system and its usefulness for the general public. As
already mentioned in the preamble to the Convention, they must pay attention
to both the importance of the protection of new plant varieties for the deve-
lopment of agriculture in their territories and the safegqguarding of the inter-
ests of the breeders. When accepting a characteristic as an important charac-
teristic or a difference as a clear difference, they must keep in mind the
question whether in so doing they are not making it possible to grant addi-
tional plant variety protection rights which would unjustifiably interfere
with existing protection rights which the Convention requires them to "ensure"
(see Article 1(1l) of the Convention). A balance must be struck between the
"ensuring" of granted rights and the need to enable new rights to be granted
where something really new and worthy of protection has been created. The
decision on whether a characteristic is important cannot therefore be taken
safely on the basis of whether the characteristic enables two varieties to be
identified but must also take into account whether acceptance of the charac-
teristic would not unjustifiably undermine existing rights or even jeopardize
the whole system of plant variety protection.
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"Clearly" Distinguishable

23. The variety has to be "clearly" distinguishable and testing must give
clear results. The Convention provides no more detailed definition of this
requirement. Right from the beginning, therefore, UPOV has discussed this
question 1in several of its organs. The result of those discussions is
recorded in the General Introduction to the UPOV Test Guidelines (document
TG/1/2) which states, for given cases, when a variety is clearly distinguish-
able from another commonly known variety.

24. For all groups of characteristics, the common criterion laid down for
distinctness is that the difference between two varieties,

- has been determined at at least one testing place,

- is clear, and

- is consistent.
25. In the case of true qualitative characteristics the difference between
two varieties has to be considered clear if the respective characteristics
show expressions which fall into two different states. 1In the case of other

qualitatively handled characteristics, an eventual fluctuation has to be taken
into account in establishing distinctness.

26. When distinctness depends on measured [quantitative] characteristics the
difference has to be considered clear if it occurs with one per cent probabil-
ity of error, for example, on the basis of the method of the Least Significant
Difference. The differences are consistent, if they occur with the same sign
in two consecutive, or in two out of three, growing seasons.

27. If a normally visually observed quantitative characteristic is the only
distinguishing characteristic in relation to another variety, it should be
measured, in the case of doubt, if this is possible with reasonable effort.
In any case, it is recommended to make a direct comparison between two similar
varieties since direct pair-wise comparisons show the 1least bias. In each
comparison it is acceptable to note a difference between two varieties as soon
as this difference can be seen with the eye and could be measured though this
measurement might require unreasonable effort. The simplest criterion for
establishing distinctness is that of consistent differences (significant
differences with the same sign) in pair-wise comparisons, provided that they
can be expected to recur in the following trials. The number of comparisons
has to be sufficient to allow a comparable reliability as for measured char-
acteristics.

28. Cases can arise in which for two varieties differences may be observed in
several separately assessed characteristics, and if a combination of such data
is used to establish distinctness, it should be ensured that the degree of
reliability is comparable with that required [for measured quantitative char-
acteristics or normally visually observed quantatitive characteristics].

29. The interpretation contained in paragraphs 25 to 28, which has been taken
from paragraphs 21 to 26 of document TG/l1/2, clearly indicates that it is not
possible to give a general interpretation of the word "clearly," but that the
interpretation depends on the type of characteristic. ©Under the above-men-
tioned interpretation, there are no problems at all with respect to true
qualitative characteristics as the minimum distances between two varieties are
clearly fixed. For measured quantitative characteristics, the distances are
also fairly clearly defined. The use of statistical methods demands, however,
that the sample size be fixed if it is wished to obtain results with the same
degree of probability. UPOV has therefore decided that the individual Test
Guidelines will no longer state minimum sizes for samples but fixed sizes
instead to ensure that the same difference is considered clear or not clear in
all member States and to avoid the increase in sample size in some States
meaning that smaller differences are still considered to be clear.

30. As can already be seen from paragraph 27 and the detailled provisions
reproduced there, the interpretation for normally visually observed quantita-
tive characteristics raised the biggest difficulties and still now gives the
greatest tolerance for different possibilities of interpretation. A normally
visually observed characteristic should be measured if it is the only distin-
guishing characteristic in relation to another variety. Only when this is not
possible or the effort would be unreasonable, should other steps be taken.
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31. Unfortunately, most of the characteristics for distinguishing purposes
are either normally visually observed quantitative characteristics or charac-
teristics which, although expressed qualitatively, are not true gqualitative
characteristics. In this 1last-mentioned case, paragraph 25 above also
requires an eventual fluctuation to be taken into account, thereby leaving
great scope for different interpretations, meaning that these two groups of
characteristics will either require still further discussion within UPOV in
order to restrict again the possible range of differences in interpretation or
the fixing by the Technical Working Parties of the clear difference for each
characteristic in the Test Guidelines. A similar situation applies also for
the characteristics mentioned in paragraph 28 above, which however, have not
occured very often as vyet.

MINIMUM DISTANCE AND SCOPE OF PROTECTION

32. The breeder's interest in reconsidering the gquestion of minimum distances
would not seem, or at least, not alone, to stem from concern that another
person could also obtain protection for a variety that is very close to his
own variety. It is important to the owner of a protection right--often this
is the most important aspect--to be able to prevent a competitor putting on
the market propagating material that is almost identical with the material of
the protected variety. In other words, for the breeders the scope of protec-
tion for their own variety is often of greater importance than the distance
that has to be complied with for granting plant variety protection for other
varieties.

33. Under the UPOV Convention there is a certain interaction between the
minimum distance and the scope of protection as a result of Article 5(3) of
the Convention since it 1is not necessary to have the authorization of the
owner of the protected variety for creating a new variety on the basis of such
already protected variety and for its marketing (with the exception of the
repeated use of the variety, e.g. as a parent variety for the commercial pro-
duction of a hybrid variety). This is an important departure from patent law
where no comparable interaction exists and where it is quite possible for a
patent to be granted for an invention which falls within the scope of protec-
tion of a more comprehensive invention. For example, one inventor may own a
patent for a chemical substance and another inventor a patent for a new and
inventive use of the substance for a specific purpose. In such a case, the
owner of the process patent needs the consent of the owner of the product
patent in order to exploit his patent and a third person wishing to use the
substance for the above-mentioned purpose would need the consent of both
patent owners, meaning he would have to pay royalties to both patent owners.
Because of these differences between the two systems, the extensive patent
case law and literature cannot be used for questions of plant variety protec-
tion, or at most in a very limited way.

34. Article 5(3) should therefore mean that the scope of protection of a pro-
tected variety cannot in any event extend to plant material of a new variety,
i.e. it can go no further than the point at which protection can be granted
for a new variety created from that material. It is another question, how-
ever, whether the scope of protection always extends to this boundary or
whether between the protection given to one variety and the area in which
another protection right can be granted there remains an intermediate space,
meaning that material could be sold freely in this intermediate space without
the permission of the owner of the protection right, although it would not be
eligible for plant variety protection even if fulfilling the other require-
ments for recognition as a variety.

35. The Convention contains only a short ruling on the scope of protection.
Article 5(1) simply says that effect of the plant variety protection right is
that the prior authorization of the breeder (that is to say the owner of the
protection right) shall be required for the production, for purposes of com-
mercial marketing or offering for sale or marketing, of reproductive or vege-
tative propagating material, as such, of the new variety. What is therefore
to be understood by "reproductive or vegetative propagating material, as such,
of the new variety" as used in Article 5(1) of the UPOV Convention and in the
national laws based on the Convention. These words most probably also cover
propagating material produced from material of the new variety originating
from the breeder. It is an open question, however, whether cover also extends
to propagating material of a variety which is identical with the protected
variety, but has been developed from other material, i.e. material of a vari-
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ety from a "parallel breeder." It may also be asked whether propagating
material of varieties which differ only slightly from the protected variety
would also be covered. It will have to be discussed whether the owner of the
right should not receive protection which also covers material of identical or
almost identical varieties. It would seem quite logical to go up to the
boundary of the area where protection could be granted for other varieties.
On this assumption, the scope of protection would cover: material of the
variety itself, material of an identical variety, material of any other vari-
ety that differs so little from a protected variety that plant variety protec-
tion cannot be granted. 1In general, it may be observed that in actual fact
the scope of protection will be decided by the national courts.

OBJECTIVES OF LEGAL POLICY

36. The assessment of the minimum distances and of the extent of protection
is of considerable importance for the individual protection right and conse-
quently also for the system as a whole. Little importance was attached to
this aspect in the early years since the number of protected varieties was
small and distances between the individual varieties were larger. With the
increase in the number of protected varieties and applications for protection
rights, however, this question will play a more important role. The question
of principle poses itself in a similar way for other protection rights of a
comparable kind. The consequences of the size of the minimum distances are
briefly outlined below.

Effect of Small Minimum Distances

37. A tendency to maintain small minimum distances will mean that a larger
number of protection rights can be granted. This will favor the applicant for
protection rights and will result in a large number of protected varieties and
to intense competition and, obligatorily in a high degree of homogeneity of
the individual varieties, which can be extremely difficult for the breeder to
obtain. The workload of the offices will increase considerably, first,
because more varieties will have to be tested and secondly because each vari-
ety will have to be tested more carefully and more exactly, e.g. to gain more
statistical evidence of the smaller differences.

38. This also raises the question whether the additional effort on the part
of the national offices 1is desirable from the point of view of national
economy. Will the large number of almost identical varieties, bringing a con-
siderable additional variety testing and maintaining workload make such a con-
tribution to the development of agriculture that these efforts are justified?
On the other hand, the commercial value of protection will be seriously eroded
by the granting of further protection rights that are very close and by the
corresponding narrowing of the scope of protection, particularly since modern
techniques enable characteristics to be rapidly transferred to a protected
variety (a special danger for very successful varieties). Consumers and trade
would often not be able to tell the difference between numerous varieties,
particularly where the distinction could only be made by very sophisticated
and complicated methods.

39. This development would lead to the protection right becoming worthless
and breeders not bothering in the long term to obtain protection rights. The
system of protection -could cease to be an incentive for the creation of new
varieties and the possible result would be a decline in breeding work in
general.

Effect of Large Minimum Distances

40. The adoption of large minimum distances and a broad scope of protection
has the opposite effect of increasing the value of a protection right once it
has been granted, although it makes variety protection rights harder to ob-
tain. It will result in to strong protection rights representing a just
return on the amounts invested. The efforts to produce distinguishable vari-
eties will be strengthened and as a result varieties with truely distinguish-
able new characteristics will appear on the market instead of a large number
of related varieties which often crowd around a successful variety without
really bringing additional benefits. The requirements for homogeneity_w@ll
not have to be set at an extremely high level. This will have a positive
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effect on the commercial value of the variety. It will be more worthwhile
obtaining protection and it is to be expected that the incentive for continued
breeding activity will be strengthened. The identification of varieties
during production, trade or at the consumers will be made easier and will be
possible in many cases without the use of highly complicated equipment or
sophisticated methods.

The Special Problem of Mutations

41. The question of minimum distances becomes highly critical where mutations
are a frequent occurrence or can be readily generated. If the requirements
for minimum distances are too low, a situation can very rapidly arise in this
case where it is no longer worthwhile obtaining protection rights since the
protection for commercially profitable varieties can easily be by-passed or
the protected varieties are already superseded by other varieties after a
short time.

POSSIBILITIES OF INFLUENCE

42, It 1is doubtful whether UPOV has any possibility at all of influencing
developments. As regards the assessment of the scope of protection, this
would in any event be most difficult since the decision always lies in the
first instance with the relevant courts of the member States. At most,
influence could be exerted by UPOV agreeing with the professional organiza-
tions on certain opinions to be expressed in the form of expert opinions or
even recommendations, in the hope that the national courts will take these
views into consideration.

43. As regards minimum distances as conditions for granting protection
rights, the decisions are first taken by the variety protection offices that
have to apply the UPOV Convention and the national laws based on it. The
authorities of the member States have already made efforts within UPOV to
achieve harmonized solutions and have established rules, principally in the
General Introduction to the Test Guidelines, which are applied to a varying
degree by the individual offices. 1If one or other aspect of the present situ-
ation appear unsatisfactory, the various organs of UPOV could take the follow-
ing steps.

44. Technical Working Parties

(i) To provide the Technical Committee and the Administrative and Legal
Committee with the necessary illustrative material and to avoid getting lost
in purely theoretical discussions, the various Technical Working Parties could
each be asked to select one of the adopted Test Guidelines for study, e.g. the
Technical Working Party for Agricultural Crops could select the Test Guide-
lines for Wheat, the Technical Working Party for Fruit Crops the Test Guide-
lines for Apple, the Technical Working Party for Ornamental Plants and Forest
Trees the Test Guidelines for Rose and the Technical Working Party for Vege-
tables the Test Guidelines for Tomato. The experts from the individual member
States participating in the work of the respective Technical Working Parties
could be asked to establish a 1list of all characteristics of the respective
species considered important characteristics in their countries and to state
in addition for each characteristic what was currently considered in their
country to be a clear difference within thé characteristic. The Office of the
Union could compile this information from the individual member States in one
document for the respective Technical Working Party and for the Technical Com-
mittee. The document could also be communicated to the professional organiza-
tions for their comments.

(ii) After conclusion of all, or only a part, of the work mentioned in
paragraphs 45 and 46, the Technical Working Parties could be asked to check
the suitability of the characteristics in all Test Guidelines when they were
revised on the basis of the principles established by the Technical Commit-
tee. A further step that could be envisaged would be to add mimimum distances
for each characteristic in all the Test Guidelines.
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45, Technical Committee

(1) The Technical Committee could continue its discussions on minimum
distances and, taking the example of characteristics obtained with the help of
electrophoresis, could endeavor to reach decisions on the technical aspects of
the acceptance of a characteristic. All decisions should clearly state
whether they are of general applicability or are valid in certain areas only
(a given type of characteristic, a given group of plants or species).

(ii) Various provisions of the General Introduction to the Test Guide-
lines could be reviewed as to their suitability and, if need be, revised or
supplemented.

(iii) Additional elements could be included in the General Introduction
to the Test Guidelines, e.g. the difference between characteristics that are
sufficient for identification purposes, but are not considered important char-
acteristics for distinctness purposes, could be clearly shown. General crite-
ria for the acceptance of characteristics could be established--if need be,
together with the Administrative and Legal Committee. The following criteria
may be envisaged:

(a) The existence of a standardized method for the observation of
the characteristics, producing reliable results.

(b) The degree to which the characteristic is dependant on envi-
ronmental factors.

(c) The degree to which requirements for homogeneity and stabi-
lity can be met.

(d) The degree of risk for existing variety protection rights.

(e) The effect on the variety protection system.

(£) Simple possibility of variety characteristic testing avail-

able to small and medium-sized breeders.

46. Administrative and Legal Committee

(i) The Administrative and Legal Committee--and if need be, also the
Consultative Committee--could endeavor to reach a common interpretation of
certain Articles of the Convention. A study could be made as to how the
offices and courts of the member States have so far interpreted the provisions
of the Convention and the national laws based on them and whether the Commit-
tee feels they have interpreted them in the right way. The national offices
could be asked to put either in these bodies or their subgroups their views

and ideas on this point at the next session or the one following that.

(ii) Although the scope of protection of a protected variety has to be
decided in the end by the national courts, a common approach could be devel-
oped within UPOV that would help the courts in taking their decisions. The
following questions would seem to need clarification:

(a) The interpretation of the term "other wvariety" in Arti-
cle 6(1) (a) and its demarcation from the term "the variety" in Arti-
cle 6(1) (b);

(b) The interpretation of the term "common knowledge" in Arti-
cle 6(1) (a), particularly as regards the publication of variety descrip-
tions prepared by the breeder;

(c) The interpretation of the term "reproductive or vegetative
propagating material" in Article 5(1);

(d) The interpretation of the terms "recognition" and "descrip-
tion".

(iii) The points (d), (e) and (f) in the above paragraph 45(iii) could
also be discussed jointly, if need be, with the Technical Committee.
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Continuing Harmonization of the Lists of Characteristics and Clear Differences
Within the Characteristics

47. The member States could be asked to inform the Office of the Union peri-
odically on all additional new characteristics they include in their national
lists of characteristics, and to state at the same time which differences they
consider to be "clear differences." This would enable the Office of the Union
to keep the other member States informed on new developments and thereby
prompt them to consider whether these additional characteristics could also be
included in their own national lists of characteristics. The Technical Work-
ing Parties could then also check whether the new characteristics should be
included in the UPOV Test Guidelines.

[End of Annex]



