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DATE: December 3, 1987 

INTERNATIONAL UNION FOR THE PROTECTION OF NEW VARIETIES OF PLANTS 

GENEVA 

ADMINISTRATIVE AND LEGAL COMMITTEE 

Qpening of the Session 

Twentieth Session 
Geneva, June 17 and 18, 1987 

REPORT 

adopted by the Committee 

1. The Administrative and Legal Committee (hereinafter referred to as "the 
Committee") held its twentieth session on June 17 and 18, 1987. The list of 
participants is given in the Annex to this report. 

2. The session was opened by Mr. F. Espenhain (Denmark), Chairman of the 
Committee, who welcomed the participants. 

Adoption of the Agenda 

3. The Committee adopted the agenda as set out in document CAJ/XX/1 although 
it agreed to postpone the adoption of the report on the nineteenth session of 
the Committee (agenda item 3) until the afternoon of June 18. 

New Developments in the Field of Plant Variety Protection 

4. The representative of South Africa said that there was at present no 
intention to amend the legislation on plant variety protection. 
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5. Twelve further taxa would become eligible for protection in South Africa. 
The list of these taxa would be published in the gazette. 

6. The representative of Denmark said that a new list of species eligible for 
protection would be issued which would include Buckwheat and Chinese Cabbage. 

7. A new bilateral agreement had been concluded with the Federal Republic of 
Germany. 

8. There would be a new structure for the variety testing system. This would 
be published in the October edition of the gazette. 

9. The representative of Spain stated that the Board of Plant Breeders' 
Rights was continuing to work on a draft amendment to the Plant Breeders' 
Rights Law. 

10. It might be that the following month's meeting of the Board might decide 
to add further species to those eligible for protection. 

11. The representative of the United States of America said that there had 
been a decision of the Patent Office Board of Appeals holding that animal forms 
were patentable. All forms of biotechnology, except humans, were therefore now 
patentable in the United States of America. 

lZ. The representative of Hungary stated that all taxa could be protected in 
her country. In response to the question of whether there had been any patents 
for animals in Hungary, the representative said that since 1969 it had been 
possible to obtain patents for plant and animal material, but she did not think 
that there had been any patents for animal material as yet since it was only 
recently that there had been any patenting activity in this area. 

13. The representative of Israel said that the list of protected species had 
been extended and that fees for variety testing had been increased. 

14. The representative of Switzerland said that work was proceeding on exten
sion of the list of protected taxa. 

15. The representative of the European Communities said that talks were being 
held on the proposed scheme of plant variety protection in the European Com
munities but there were no definite results to report at the present time. 

16. The Vice Secretary-General reported that he was on the organizing commit
tee of the first International Exhibition of New Varieties of Plants-
"Expoflore, 11 which was to take place in Geneva in April 1988. The exhibition 
was originally to be called "Florexpo," but it was found that this name was 
already used for another exhibition so it was decided to change the name to 
"Expoflore. 11 The organ1z1ng committee had so far sent out about 1, 700 letters 
to plant breeders around the world informing them of this event. 

List of the Organizations to be Invited to the Third Meeting with International 
Organizations (hereinafter referred to as "the !OM meeting") 

17. Discussions were based on document CAJ/XX/2. 

18. The Vice Secretary-General apologized for the fact that document CAJ/XX/2 
and three other documents for the present session were not available in the 
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German language. He explained that this was because of the short period of 
time between the last session of the Committee and the present session. 

19. On the question of whether national as well as international non
governmental organizations should be invited to the IOM meeting, the Committee 
agreed that the general rule should be that only international non-governmental 
organizations would be invited. However, the representative of the United 
States of America expressed the view, with which the Committee concurred, that 
there might be times when it would be wise also to invite national 
organizations. 

20. The Vice Secretary-General stated that some proposals for revision of the 
Convention had been received from national organizations although only inter
national organizations had been invited to make such proposals. The Committee 
decided that the Office of the Union should write to the national organizations 
concerned to thank them for their contributions but also to tell them that in 
future the Committee wished to consider only the proposals coming from inter
national organizations because any other way of proceeding would be imprac
tical. 

21. On the question of which international organizations should be invited to 
the IOM meeting, most of the representatives were of the opinion that, in view 
of the importance of the issues to be dealt with, it would be wise to invite 
only a small group of organizations, namely, those that had been associated 
with UPOV over a long period. As work on revision of the Convention proceeded, 
it would be possible later to widen the group of organizations invited to par
ticipate in the revision work. The representative of the United States of 
America said that he would prefer, at the beginning of work on the revision of 
the Convention, to hear a large number of views, so he was in favor of having 
a large group of invited organizations. This group could then be narrowed as 
revision work progressed. 

22. Some representatives, although being in favor of inviting a small group 
at the present time, nevertheless were of the view that if an organization was 
particularly interested in the revision work then it should be invited. 

23. The Committee decided that only those organizations listed in paragraphs 
1 and 3(i) of document CAJ/XX/2 should be invited to the IOM meeting. 

24. The Committee agreed that WIPO should be officially invited to the IOM 
meeting and to all meetings concerning revision of the Convention. 

Report of the Subgroup Biotechnology 

25. Discussions were 'based on document CAJ/XX/3. The Subgroup agreed to re
draft some parts of the document in the light of the comments made by the Com
mittee. Subject to such re-drafting being done, the Committee agreed that the 
document could be presented to the IOM meeting as an official document of the 
Administrative and Legal Committee. The Committee's discussions concerning 
the document are reflected below. 

26. With respect to paragraph 1 (Biological Taxa Eligible for Protection), the 
representatives of Sweden, Netherlands, and the Federal Republic of Germany 
were in favor of the proposal that the Convention should require member States 
to allow protection of all taxa. The representative of Spain, however, said 
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that some countries might have difficulties with this proposal. The Chairman 
recalled that one of the reasons why, at the 1978 revision of the Convention, 
an obligation to protect more taxa was not introduced was that it was thought 
this might discourage countries from joining the Union. 

27. With respect to paragraph 2 (a) (Subject of Protection--Plant Material 
other than Varieties of Plants), the representatives of Sweden and the Federal 
Republic of Germany explained that in their countries there had already been 
some movement towards the protection of plant material other than varieties of 
plants. The representative of Japan said that there might be difficulties in 
doing D.U.S. testing for botanical material other than plant varieties. Rep
resentatives of other member States felt that such difficulties could be 
overcome. 

28. With respect to paragraph 2(c) (Subject of Protection--Genetic Com
ponents), the representative of Switzerland said that most patent offices 
regarded genes as chemical compounds. 

29. With respect to paragraph 3 (Requirements for Granting Protection), the 
representative of the United States of America stated that he could not agree 
with the statement that "the requirement of inventive step is not appropriate 
for the results of breeding activities" since his country's patent law included 
a requirement for "inventive step." Concerning the Subgroup's recommendation, 
several representatives said that D.U.S. testing other than by an official 
authority could be agreed to, and there was in fact a Council decision to this 
effect in 1976. 

30. With respect to paragraph 4 (Scope of Protection), the representative of 
Denmark stated that horticultural and agricultural producers in his country 
were not against discussing the issues raised here and they were in favor of 
widening protection. Thus, the "farmers' privilege" should be removed without 
creating monopolies and while still ensuring that there were sufficient sup
plies to the farmers. There should be a solution to the problem of import of 
products from third countries. The representative of the Netherlands stated 
that the scope of protection was an important issue for discussion in his 
country. The representative of Japan said that there needed to be careful 
consideration of the right to use a protected variety and of reform of the 
"farmers' privilege." 

31. With respect to paragraph 7 (Interaction between Different Kinds of Pro
tection), the Committee discussed the issues raised by a possible overlap of 
patent protection and plant variety rights protection. 

32. With respect to paragraph 9 (Protection of Animals) , the representative 
of Denmark said that this was a new field within UPOV, but it had in fact been 
discussed in h{s country. The representative proposed that some of the wording 
used in the paragraph such as "protection of animals" could be softened. The 
representative of the European Communities stated that it would be a very rad
ical departure to protect animals in a Convention concerning plants. 

Proposals of Member States for Revision of the Convention 

33. Discussions concerned document CAJ/XX/4. The Committee decided that the 
proposals made by France and the Netherlands contained in document CAJ/XX/4 
should not be put forward to the IOM meeting. The proposals would be kept for 
the Committee's own purposes. The representative of the Netherlands asked that 
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other countries would submit proposals. These could then be compiled into an 
updated version of document CAJ/XX/4. 

Proposals of Non-governmental Organizations for Revision of the Convention 

34. Discussions concerned document CAJ/XX/5. The Committee decided that this 
document should be presented to the !OM meeting and it asked the Office of the 
Union to modify the document slightly to provide a table of contents and to put 
the list of abbreviations immediately after the table of contents. It was 
decided that the proposals of national organizations should be deleted, as 
should those of GIFAP since that organization was not to be invited to the IOM 
meeting. 

UPOV Recommendations on Variety Denominations 

35. Discussions were based on document CAJ/XX/6. 

36. The Committee decided that the new draft UPOV Recommendations on Variety 
Denominations should be presented to the !OM meeting as appearing in the annex 
to document CAJ/XX/6, subject to the deletion of the words "which are self
explanatory" at the end of paragraph 6 of the introduction. 

37. The Committee did not come to any general decision on the suitability of 
CIOPORA's denomination code system under the new draft UPOV Recommendations on 
Variety Denominations. The Representatives of the Federal Republic of Germany, 
Netherlands and Denmark said that in their countries denominations of the type 
provided by the CIOPORA system would be examined on a case by case basis to 
determine whether they were suitable denominations. 

Definition and Examination of Hybrid Varieties 

38. Discussions were based on document CAJ/XX/7. 

39. The representative of France introduced the paper, prepared by his Dele
gation, which is reproduced in the annex to document CAJ/XX/7. Article 7 of 
the UPOV Convention required that examination of applications for plant variety 
rights should be appropriate to the botanical genus or species concerned. In 
the case of hybrid varieties of maize, the French authorities used a method of 
examination which involved examining the parental lines. However, it was 
important to use a list of characteristics which would give sufficient "minimum 
distances" at the hybrid level. The list of characteristics used by the French 
authorities was given at the end of the annex to document CAJ/XX/7. 

40. The representative of Spain said that his country used a similar system 
for the testing of hybrid varieties. 

41. The representative of the Federal Republic of Germany said that the issues 
raised should be discussed in the context of hybrid varieties in general rather 
than only hybrid varieties of maize. These issues were for both the Adminis
trative and Legal Committee and the Technical Committee to consider and they 
brought in the question of "minimum distances." Breeder's views on "minimum 
distances" had changed over the last 15 years and they now were asking for 
greater "minimum distances." 
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42. The representative of the Netherlands said that the question of "minimum 
distances" should be discussed in the IOM meeting and that it may be necessary 

. to revise the Convention as far as "minimum distances" were concerned. The 
representative suggested setting up a subgroup to deal with the question of 
"minimum distances." The representative of Ireland supported this suggestion. 

43. The representative of the United Kingdom said that it was important to 
consider in this context the question of whether new methods, such as electro
phoresis, should be used for the testing for distinctness. 

44. The Committee decided that it would hold a joint session with the Techni
cal Committee on the morning of October 15, 1987, 1 at which the subjects of 
"definition and examination of hybrid varieties" and "minimum distances" would 
be discussed. The Committee was of the view that the issues raised at the 
present session in the context of document CAJ/X:X./7 should be discussed at the 
national level before the next session. It therefore asked the Office of the 
Union to prepare and send a letter to delegates setting out exactly the issues 
for discussion at the national level, in order that all such national discus
sions would relate to the same issues. 

45. Some delegations were asked to make a list, for certain species, trying 
to group the characteristics used into two categories, namely, those charac
teristics used for the distinguishing of varieties and those characteristics 
used for identification of seed and plant material samples. The species for 
which the delegations agreed to carry out this study were as follows: 

Country 

Denmark 

France 

Germany (Federal Republic of) 

Netherlands 

United Kingdom 

Species 

Sour Cherry 
and/or Christmas Cactus 

Maize 
Sunflower 
Lucerne 

Rye 
Pelagonium or Elatior Begonia 

Perennial Ryegrass 
Gerber a 
Lettuce 

Chrysanthemum 
Pea 

Agenda for the Third Meeting with International Organizations 

46. Discussions were based on document CAJ/X:X./8. 

New date: October 8, 1987 
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47. The Committee agreed that Mr. Schlosser (United States of America) would 
open the IOM meeting, chair it and close it. The Committee decided that 
item 2 of the agenda for the IOM meeting should be called "Proposals for Pos
sible revision of the Convention." Under this i tern, two documents would be 
presented, namely IOM/III/2 (Possible Consequences of Biotechnology in the 
Field of Intellectual Property Protection) and IOM/III/3 (Proposals of Inter
national Non-governmental Organizations for Revision of the Convention). Doc
ument IOM/III/3 would be discussed first, taking it article by article, and 
then document IOM/III/2 would be discussed. 

48. The discussions under item 3 of the agenda for the IOM meeting would be 
based on document IOM/III/4 which would reproduce the UPOV Recommendations on 
Variety Denominations set out in the annex to document CAJ/XX./6. 

49. For item 4 of the agenda of the IOM meeting, the Committee agreed that the 
paper of the French Delegation, "Definition and Examination of Hybrid Vari
eties," would be presented as an information paper numbered IOM/III/5. 

Dates of UPOV meetings in October 1987 

50. The Committee noted that, by a circular dated May 5, 1987, the Office of 
the Union had proposed that the dates of the UPOV meetings in October 1987 
should be changed. The Vice Secretary-General explained that this was to en
able the Secretary-General to be present when the Council discussed the budget. 
In response to the question of whether there had been any replies to the cir
cular objecting to the changes, the Vice Secretary-General said that there had 
been one such reply. The Committee was reluctant to change the dates, but it 
noted the exceptional reasons for doing so and agreed that the dates should be 
set as communicated by the circular of May 5, 1987. 

Subgroup Biotechnology 

51. Mr. Heuver (Netherlands, Chairman of the Subgroup) stated that it would 
not be necessary to have a session of the Subgroup on Saturday, 
October 17, 1987, as originally foreseen. 

Adoption of the Report of the Nineteenth Session of the Committee 

52. The Committee adopted the report of the nineteenth session as set out in 
document CAJ/XIX/11 Prov., subject to certain amendments. 

Program for the Twenty-First Session of the Committee 

53. The Committee decided that it would hold a joint session with the Techni
cal Committee on the morning of October 15, 1987, 1 at which the subjects of 
"definition and examination of hybrid varieties" and "minimum distances" would 
be discussed. With respect to the part of the session that the Committee would 
hold without the Technical Committee, it was decided that items 1 to 4 of the 
agenda for the twentieth session would again be on the agenda for the twenty
first session. The preparations for the IOM meeting would also be discussed. 

New date: October 8, 1987 
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54. The Chairman stated that Mr. Simon (France) was leaving his position as 
Secretary-General of the CollUlli ttee for the Protection of New Plant Varieties 
of France. The CollUllittee thanked Mr. Simon for all that he had done for UPOV 
while he had held that position. 

55. This report was unanimously adopted 
by the CollUllittee at its twenty-first session, 
on October 9, 1987. 

[Annex follows] 
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LIST OF PARTICIPANTS/LISTE DES PARTICIPANTS/TEILNEHMERLISTE 

I. MEMBER STATES/ETATS MEMBRES/VERBANDSSTAATEN 

BELGIUM/BELGIQUE/BELGIEN 

M. W.J.G. VAN ORMELINGEN, Ingenieur agronome du Ministere de !'agriculture, 
Manhattan Center, 21, Avenue du Boulevard, 1210 Bruxelles 

DENMARK/DANEMARK/DAENEMARK 

Mr. F. ESPENHAIN, Head of Office, Board for Plant Novelties, Tystofte, 
4230 Skaelskor 

FRANCE/FRANKREICH 

M. M. SIMON, Secretaire general, Comite de la protection des obtentions 
vegetales, 11, rue Jean Nicot, 75007 Paris 

M. F. GOUGE, President du Comite de la protection des obtentions vegetales, 
Ministere de !'agriculture, 11, rue Jean Nicot, 75007 Paris 

Mlle N. BUSTIN, Secretaire general adjoint, Comite de la protection des 
obtentions vegetales, 11, rue Jean Nicot, 75007 Paris 

GERMANY (FED. REP. OF)/ALLEMAGNE (REP. FED. D' )/DEUTSCHLAND (BUNDESREPUBLIK) 

Dr. D. BOERINGER, Prasident, Bundessortenamt, Postfach 61 04 40, 3000 
Hannover 61 

Mr. H. KUNHARDT, Lei tender Regierungsdirektor, Bundessortenamt, Postfach 
61 04 40, 3000 Hannover 61 

Mr. D. BROUER, Referatsleiter, Bundesministerium der Justiz, Heinemannstr. 6, 
5300 Bonn 1 

HUNGARY/HONGRIE/UNGARN 

Dr. A. SZABO (Miss), Hauptreferent, Ministry of Agriculture and Food, Kossuth 
L. ter 11, 1860 Budapest 

IRELAND/IRLANDE/IRLAND 

Mr. K. O'DONOHOE, Controller of Plant Breeders' Rights, Agriculture House, 
Kildare Street, Dublin 2 
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Mr. S. BERLAND, Legal Adviser, Ministry of Agriculture, 8 Dalet St., Tel Aviv, 
Hakiria 

ITALY/ITALIE/ITALIEN 

Mme M. MORANDI, Fonctionnaire, Mission permanents de l'Italie, 10, chemin de 
· 1' Irnperatrice, 1292 Pregny, Suisse 

JAPAN/JAPON/JAPAN 

Mr. M. ARAKI, Deputy Director, Ministry of Agriculture, Forestry and 
Fisheries, 1-2-1, Kasumigaseki, Chiyoda-ku, Tokyo 

Mr. N. INOUE, First Secretary, Permanent Mission of Japan, 10, avenue de Bude, 
1202 Geneva, Switzerland 

NETHERLANDS/PAYS-BAS/NIEDERLANDE 

Mr. M. HEUVER, Chairman, Board for Plant Breeders' Rights, P.O. Box 104, 
6700 AC Wageningen 

Mr. H.D.M. VAN ARKEL, Secretary, Board for Plant Breeders' Rights, P.O. 
Box 104, 6700 AC Wageningen 

Miss Y .E. T .M. GERNER, Legal Adviser, Ministry of Agriculture and Fisheries, 
Bezuidenhoutseweg 73, The Hague 

SOUTH AFRICA/AFRIQUE DU SUD/SUEDAFRIKA 

Mr. J.U. RIETMANN, Agricultural Counsellor, South African Embassy, 59, Quai 
d'Orsay, 75007 Paris, France 

SPAIN/ESPAGNE/SPANIEN 

M. J.-M. ELENA ROSSELLO, Jefe del Registro de Variedades, Institute Nacional 
de Semillas y Plantas de Vivero, Jose Abascal 56, 28003 Madrid 

SWEDEN/SUEDE/SCHWEDEN 

Mr. S. MEJEGAARD, President of Division of the Court of Appeal, Arrnfelts
gatan 4, 115 34 Stockholm 

Mme C.E.M. HOLTZ, Juge de la Cour d'Appel, Conseiller juridique, Ministere de 
la· justice, Rosenbad, 103 33 Stockholm 
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Mrs. M. JENNI, Leiterin des Buros fur Sortenschutz, · Bundesamt fur 
Landwirtschaft, Mattenhofstrasse 5, 3003 Bern 

Dr. M. INGOLD, Adjoint de Direction, Station federale de recherche agro
nomique, Changins, 1260 Nyon 

Dr. S. PUERRO, Wissenschaftlicher Adjunkt, Bundesamt fur geistiges Eigentum, 
Einsteinstr. 2, 3003 Bern 

Dr. J.G. RAEBER, Dept. AG 5.4, CIBA-GEIGY Ltd., Postfach, 4002 Basel 

UNITED KINGDOM/ROYAUME-UNI/VEREINIGTES KOENIGREICH 

Mr. J. ARDLEY, Deputy Controller of Plant Variety Rights, Plant Variety Rights 
Office, White House Lane, Huntingdon Road, Cambridge CB3 OLF 

Mr. J. ROBERTS, Senior Executive Officer, Plant Variety Rights Office, White 
House Lane, Huntingdon Road, Cambridge CB3 OLF 

UNITED STATES OF AMERICA/ETATS-UNIS D'AMERIQUE/VEREINIGTE STAATEN VON AMERIKA 

Mr. S.D. SCHLOSSER, Attorney, Office of Legislation and International Affairs, 
Patent and Trademark Office, Department of Commerce, Washington, 
D.C. 20231 

Mr. D. PORTER, General Counsel, Pioneer Hi-Bred International Inc., 700 
Capital Square, Des Moines, Ia. 50310 

II • INTERGOVERNMENTAL ORGANIZATIONS/ 
ORGANISATIONS INTERGOUVERNEMENTALES/ 

ZWISCHENSTAATLICHE ORGANISATIONEN 

EUROPEAN ECONOMIC COMMUNITY (EEC)/COMMUNAUTE ECONOMIQUE EUROPEENNE (CEE)/EURO
PAEISCHE WIRTSCHAFTSGEMEINSCHAFT ( EWG) 

Dr. H. KRONZ, GD XIII, Abteilungsleiter, Informationsmarkt und Innovation, 
B.P. 1907, Rue de Gasperich, 1019 Luxembourg 

EUROPEAN FREE TRADE ASSOCIATION (EFTA)/ASSOCIATION EUROPEENNE DE LIBRE-ECHANGE 
(AELE)/EUROPAEISCHE FREIHANDELSASSOZIATION (EFTA) 

Dr. G. ASCHENBRENNER, First Assistant, Legal Affairs, European Free Trade 
Association, 9-11 rue de Varembe, 1211 Geneva 20, Switzerland 
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III. OFFICERS/BUREAU/VORSITZ 

Mr. F. ESPENHAIN, Chairman 
Mr. M. SIMON, Vice-chairman 

IV. OFFICE OF UPOV/BUREAU DE L'UPOV/BUERO DER UPOV 

Dr. W. GFELLER, Vice Secretary-General 
Dr. M.-H. THIELE-WITTIG, Senior Counsellor 
Mr. A. HEITZ, Senior Officer 
Mr. C. ROGERS, Legal Officer 
Mr. M. TABATA, Associate Officer 

[End of document/ 
Fin du document/ 
Ende des Dokuments] 


