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HAI<l•1Ul-IIZA'l'ION OF LIS'l'S uF PI<O'l'EC'lED SPhCIES 
Document prepareu by the Ott1ce ot the Un1on 

i. At 1ts thirteenth session, the Aam1nistrat1ve ana Legal Committee dec1aed 
to enter the harmon1zat1on ot l1sts ot protectea species on the agenaa for 1ts 
fourteenth (f.;resent} session tollow1ng the report by the representative of 
Denmark on the intentions of his country regaraing amenament of its plant 
var1ety protection law. This report ana the comments forthcoming were recoraea 
as follows in the report on the se::.s1on (paragrafohS b ana 8 ot document 
CAJ/XIII/ti}: 

"6. The representative of Denmark announcea that the Committee set up by 
the Ministry of Agricu~ture to study a rev1sion of the ~aw on plant vari
ety protection haa rr.et recent~y. Furthermore, two matters ot current 
concern to the intere~tea c1rcles, mainly the horticultural proaucers, 
were: 

( 1} 

( Il} 'l'ne tact that one or the other spec1es was not protected by all 
member &tates, thereby leaaing to a o1stortion ot competition at inter
natlona~ ~eve~. 

"7. 

"l:l. As for tne secona matter, 1t was aec1aeu to enter on tne agenua tor 
the next session an 1tem heaueu 'harmon1zat1on ot the ~ists of protectea 
species.' lt was also pointeu out tnat the tact tnat a spec1es was 
coverea by a p~ant variety protection ::.ystem in two member &tates aia not 
noear. tnat the breeaer of a varIety wou~a asK tor protection 1n those two 
States nor that he woula grant licenses on tne same terms 1n those States 
ana theretore distortion ot competition resuiting tram the breeaer's com
mercial pol1cy rema1nea quite possible." 

i. The UPOV convention perm1ts member States to araw up a ~1m1tative l1st ot 
botanical genera ana species to wh1ch they apply the1r aomest1c legislation on 
p~ant var1ety protection anu., theretore, U1e Convention. 'l'hls poss1b1l1ty 1s 
ma1nly conta1neo 1n Artlc~e 4(2} of the Convention, stipulating that "the mem
oer staces ot the Un1on undertake to aaopt al~ measures necessary for the pro
gressive application ot the provisions ot this Convention to the largest pos
Slb~e number oi botanical genera anL spec1es." Tn1s prov1S1on 1s supplemented 
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by others that set out the m1n1m~ru rate at wh1cn app~1c~t1on of the Convention 
is to be extendea (Art1cle 4 (:i) ot tt1e 1~61 text--whlch moreover refers to a 
l1st ot the names of genera ana sp~c1es wh1cn must necessari~y be protectea, a 
~ystem not reta1nea when the Convention was rev1sed 1n 197b--and Article 4(3) 
to (5) of thl:! 197b text). 'I'he ~ala poss101li ty stems from the wish of the 
arafters ot the Convent1on to set up an effective system of protect1on, 
preSUfipOSlng exam1nation carriea out by otilClal serv1ces, dur1ng which the 
variety 1s grown in the f1e~a or under glass in oraer to verify its 
oistinctness, homogene1ty ana stabl~lty. In v1ew of the l1m1tea means 
available to those serv1ce~, it was not considerea possible to aemand 
app.1.1catlon ot the Convention to the who~e of the vegetab~e kingaom, e1 ther 
1mmed1ately or 1n the future. 

:i. However, it shoula be the a 1m ot e~ch member State to g1ve effect to 
Artic.le 4(.1.) ot the Convention, which stipulates that 1t appl1es "to a~l botan
ica~ genera ana spec1es." Currently, three member States are alreaay app.1.ying 
the Conventlon to all or a.1.most al~ genera ana spec1es: Hungary, New Zealana 
ana the Unltea States of Amer1ca. The other member States nave a.1.l drawn up a 
limitat1ve ~1st of a varying number ot protectea spec1es. It may be noted in 
t.tus context, however, that the s1ze ot the llst shou~a not be JUagea s1mply 
on the number of entr1es since to g1ve protect1on to orch1as, for example, im
p~les some aozens oi genera ana, to say the ~east, some hunareas of spec1es. 

4. 'l'he fol.low1ng poss1bili ties exist for harmon1z1ng the list of firotected 
Sfiecles between UPOV member ::;tates: 

(l) Extens1on oi the protect1on to a.l~ genera ana spec1es. The most far
reachlng but at present probably unrealistic solution woula consist in follow
lng the examp~e of tne tt1ree above-n.entlonea mentber States ana extena the pro
tectlon to all botanical genera ana species. It could be arguea that at least 
for those States which tooay have long limitative lists the practical alffer
ence woulo not be too great. This coula even be aemonstratea in comparing the 
spec1es for wh1ch applicat1ons are tl~ea in the Unitea States of Amer1ca with 
those spec1es which form part of the limitat1ve list of the Feaeral Republic 
of Germany or the Unitea Kingaom, 1f aue account is taken of the fact that due 
to differences 1n cliruatic conai tions as well as proauction ana consumption 
habits tor a number of species el1g1b.1.e tor protection in the Un1tea States 
appl1cations w1ll not be f1lea in the European States (peanut, cotton plant 
etc.). Nevertheless those countr1es which are perform1ng off1cial grow1ng 
tests can go th1s way only 1f a satisfactory solut1on is fauna for the testing 
or var 1eties of tnose species for wh1ch they have no own testing facilities 
(tra1nea personnel, reference collections, stor1ng poss1bilit1es). 

(ii) The problem of the ava1labil.1ty of test1ng tac1l1ties can be solved by 
aaopting a system unaer, wh1ch for a certain species the examination can be 
basea on testing performea Qy the breeaer h1mse~t. lt is reca.1.lea that 1n the 
Unitea St~tes of Arner1ca the test1ng of variet1es 1s ~eft entirely or almost 
ent1re~y to the breeaers/appllcants wh1~e in New zea.1.ana a mixed system is 
practicea. The other member States nave so far cons1aerea such system unac
ceptable tor then,, but 1t shoula be a1scussea whetner it could not be lntro
aucea for those species tor which the establishment ot governmental testing 
fac1lit1es woula De unreasonable on account of the few appl1cat1ons that could 
be expectea. 'l'hese woula at the same time be those spec1es which, for the 
who.le of the national economy of suct1 a State, were rather unimportant. It 
shoula be consiaerea whether such a dual system was not fireterable to a system 
unaer wh1ch certa1n Dreeaers were complete~y aen1ea protect1on unaer the plant 
breeaers' r1ghts system Whlch means unequal treatment of breeaers of variet1es 
of a1fterent SfieCles. 

(ill) Tne breeaers nave s1nce many ye~rs requestea that at least protect1on 
shou.1.a be firov1aea in each member State tor those species for wh1ch sufficient 
test1ng fac1l1 t1es exist 1n other n•en,Ger States. CIOPO.kA has for 1nstance 
proposea at the i~7i:i Rev1sion Conference ana at other occasions to insert in 
Artic~e 4 of tne Convention a provis1on obl1ging member States to apply the 
previsions of the Convent1on "w1th1n e1ght years to all genera and species to 
which any ot tne other n.en,r..er State~ ot tne Un1on app.1.:y the Conventlon or for 
wnich sucn ::;tate lS alreaay able to carry out the pre~1minary examination 
requirea by Ar t1c~e 7" (see J:;as;e ':IU or the Recur as ot the 197b Conterence, 
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U.I:'OV publu:at1on 1'-lo. 337 (E)). such automat1sm might not be acceptable for all 
member States but 1t shoula be examinea whether the basic elements of that 
proposal coula not be emboa1.ed in a recommenaation of the Counc1l of UPOV to 
member States. It couJ.a tor inst.ance be recommenaea to member States that 
they make the tollowing effort; 

(a) to extena protection to every spec1es alreaay protected by another 
member State unaer the cona1t1on that the latter State offers its services tor 
examination withl.n the framework of an agreement of cooperation ana furthermore 
proviaea that sucn cooperat1on aoes not seem to be unreasonable for geographic, 
cl1mat1c or sim1~ar reasons; 

(b) to utter theu testing taciJ.i ties in cases where they proviae for 
protect1on for a species to other member States in which that species is not 
yet el1g1ble for protection; 

(c) to supplement these recon,menaatl.ons by a further recommenaation that 
States intena1ng to extena protection to a given species should inform the 
other member States about that intent1on as soon as possible and in sufficient 
aetail 1n oraer to allow them to start the legislative measures necessary unaer 
their law for a similar extension. It is recallea in this context that some 
of the distortions mentionea by the Danish delegation are aue to the fact that 
extension of protection to further species neeas to be achievea by legislative 
acts (law or ora1.nance) which takes a certain time before it can be realized. 

(iv) Should none of the above proposals seem to be acceptable, the .harmoni
zation of the nat1onal l1st of genera ana species eligible for protection 
coula only be promoted as in the past by a aiscussion between the representa
tives of member States on the question which taxonomic units in member States 
having-rim1tative lists shoula be given prior1ty for the extension of protec
tion. It is recalled that for the tac1l1tation of such discuss1ons an annual 
"list of the taxa protected in the member States of U.I:'OV ana in the signatory 
State of the l97b Act of the Convention" is preparea, an upaated version of 
wh1ch is presentee to each orainary Counc1l session ana published in the 
"Collection of the Texts of the UPOV Convention ana Other Important Documents 
establishea by UPOV." 

S. Attent1on shoula tinalJ.y be drawn to the fact that the harmonization of 
the ~ist of genera ana species will be improved 1f member States agree as far 
as possible to use the same nomenclature. If only from a formal po1nt of view 
1t is 1.naeea regrettable that the case of zygocactus ana its neighboring genera 
tne three European member States that currently have extendea protection to 
them have each usea a aifferent taxonomic system. 

[End of aocument] 


