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ADMINISTRATIVE AND LEGAL COMMITTEE

Fourteenth Session
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HARMONIZATION OF L1STS GF PKOTECTED SPECILES
Document preparea by the Office ot the Union

1l. At 1ts thirteentn session, the Aadministrative ana Legal Committee decided
to enter the harmonization of lists ot protectea species on the agenaa for 1its
fourteenth (present) session following the report by the representative of
Denmark on the intentions of his country regarding amendment of its plant
variety protection law. This report and the comments forthcoming were recoraea
as follows in the report on the session (paragraphs 6 ana 8 of document
CAJ/XII1/8):

"6. The representative of Denmark announcea that the Committee set up by
the Ministry ot Agricuiture to study a revision of the law on plant vari-
ety protection had met recentiy. Furthermore, two matters of current
concern to the interestea circles, mainly the horticultural proaucers,
were:

(1) <.

(11) Tne tact that one or the other species was not protected by all
member States, thereby leaaing to a distortion ot competition at inter-
national level.

"7. ...

"8. As for the secona matter, 1t was declaeu to enter on the agenua tor
the next session an 1tem heauea 'harmonization of the lists of protected
species.' 1t was also pointeu out that the tact that a speclies was
covered by a piant variety protection system in two member States aia not
meal that the breeaer of a variety woula ask tor protection 1in those two
States nor that he woula grant licenses on the same terms in those States
anu thererore distortion ot competition resulting trom the breeaer's com-
niercial policy remained quite possible."

Z. The UPOV Convernition permits member States to araw up a limitative list ot
botanical genera ana species to which they apply their aomestic legisiation on
piant variety protection anu, theretore, the Convention. This possibility 1is
mainly containea 1n Article 4(2) of the Convention, stipulating that "the mem-
per States ot the Union undertake to aaopt alli measures necessary for the pro-
gressive application of the provisions of this Convention to the largest pos-
sible number ot botanical genera ant species." Tnis provision 1s supplemented
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by others that set out the minimum rate at which application of the Convention
is to be extendea (Article 4(3) ot the 1Yol text--which moreover refers to a
list or the names of genera ana specles whilch must necessarilLy be protectea, a
system not retainea when the Convention was revised 1n 1Y978--and Article 4 (3)
to (5) of the 1976 text). The saia possipllity stems from the wish of the
arafters ot the Convention to set up an effective system of protection,
presupposing examination carriea out by ofticial services, during which the
variety 1s grown 1in the fielad or unaer glass 1in oraer to verify its
aistinctness, homogeneity ana stability. In view of the 1limited means
available to those services, it was not considerea possible to demand
appiication c¢f the Convention to the whole of the vegetabie kinguom, either
lmmedliately or 1in the future.

3. However, 1t shoula be the aim ot each member State to give effect to
Article 4 (1) of the Convention, which stipulates that it applies "to all botan-
ical genera ana species." Currently, three member States are aireaay applying
the Convention to all or aimost all genera ana species: Hungary, New Zealana
ana the Unitea States of America. The other member States nhave ail drawn up a
limitative list of a varying number of protectea species. It may be noted 1in
this context, however, that the size ot the list shouia not be juagea simply
on the number of entries since to give protection to orchias, for example, im-
plies some aozens of genera and, to say the least, some hunareas of species.

4. The folilowing possibilities exist for harmonizing the list of protected
specles between UPOV member states:

(1) Extension ot the protection to all genera and species. The most far-
reaching but at present probably unrealistic solution woula consist in follow-
ing the exampie of tnhe three above-mentionea member States ana extena the pro-
tection to all botanical genera ana species. It could be arguea that at least
for those States which toaay have long limitative lists the practical aiffer-
ence woula not be too great. This coula even be aemonstrated in comparing the
species for which applications are tilea 1in the Unitea States of America with
those species which form part of the limitative list of the Feaeral Republic
of Germany or the United Kingaom, 1f due account is taken of the fact that due
to differences 1in climatic conaitions as well as proauction and consumption
habits tor a number of species eligible tor protection in the Unitea States
applications will not be filea in the European States (peanut, cotton plant
etc.). Nevertheless those countries which are pertorming official growing
tests can go this way only 1f a satistactory solution is touna for the testing
or varietiles of tnose species for which they have no own testing facilities
(trainea personnel, reference collections, storing possibilities).

(11) The problem of the availability of testing tacilities can be solved by
adopting a system unaer which for a certain species the examination can be
basea on testing performea by the breeaer himselt. 1t is recaileda that in the
Unitea States of America the testing of varieties 1s left entirely or almost
entirely to the breeaers/applicants while in New Zealana a mixed system is
practiceu. The other member States have so far consiaerea such system unac-
ceptable tor them, but 1t shoula be discussea whether it could not be intro-
aucea for those species for which the establishment of governmental testing
facilities woula be unreasonable on account of the few applications that could
be expected. These woula at the same time be those species which, for the
whoie of the national economy of such a State, were rather unimportant. It
shoula be consiaerea whether such a dual system was not pretferable to a system
under which certain breeders were completely deniea protection unaer the plant
breeders' rights system which means unequal treatment of breeaers of varieties
of difrerent species.

(111) Tne breeaers have since many years requestea that at least protection
shoula be proviaea in each member State tor those species for which sufficient
testing facilities exist 1n other memcer States. CIOPOKA has for instance
proposea at the 1978 Revision Conference and at other occasions to insert in
Articlie 4 of the Convention a provision obliging member States to apply the
prcvisions of the Convention "within eight years to all genera and species to
which any of tne other memncer States ot tne Union appliy the Convention or for
wnich sucn State 1s alreaay able to carry out the preliminary examination
requirea by Article 7" (see paye YU or the Recoras of the 1978 Conterence,
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UPOV publication No. 337(E)). Such automatism might not be acceptable for all
member States but 1t shoula be examinea whether the basic elements of that
proposal coula not be embodied in a recommenaation of the Council of UPOV to
member States. It coula tor instance be recommenaed to member States that
they make the tollowing effort;

(a) to extena protection to every specles alreaay protected by another
member State unaer the condition that the latter State offers its services for
examination within the framework of an agreement of cooperation ana furthermore
proviadea that such cooperation does not. seem to be unreasonable for geographic,
climatic or similar reasons;

(b) to otfer their testing tacilities in cases where they proviae for
protection for a species to other member States in which that species 1is not
yet eligiblie tor protection;

(c) to supplement these recommenaations by a further recommenaation that
States intenaing to extenda protection to a given species should inform the
other member States about that intention as soon as possible and in sufficient
detail 1in oraer to allow them to start the legislative measures necessary under
their law for a similar extension. It is recallea in this context that some
of the distortions mentionea by the Danish delegation are due to the fact that
extension of protection to further species neeas to be achievea by legislative
acts (law or ordinance) which takes a certain time before it can be realized.

(iv) Should none of the above proposals seem to be acceptable, the harmoni-
zation of the national 1list of genera and species eligible for protection
coula only be promoted as in the past by a discussion between the representa-
tives of member States on the question which taxonomic units in n member States
having limitative lists should be given priority for the extension of protec-
tion. It is recallea that for the tacilitation of such discussions an annual
"list of the taxa protected in the member States of UPOV and in the signatory
State of the 1978 Act of the Convention" is prepared, an updated version of
which 1is presentea to each ordinary Council session ana published in the
"Collection of the Texts of the UPOV Convention and Other Important Documents
establishea by UPOV."

5. Attention shoula tinally be drawn to the fact that the harmonization of
the list of genera ana species will be improved 1f member States agree as far
as possible to use the same nomenclature. If only from a formal point of view
1t is indeed regrettable that the case of zygocactus ana its neighboring genera
the three European member States that currently have extendea protection to
them have each used a aifferent taxonomic system.

[End of document]



