
d:\users\renardy\appdata\local\microsoft\windows\temporary internet files\content.outlook\57qo7ps0\disclaimer_scanned_documents.docx 

 
 
 
 
 
Disclaimer: unless otherwise agreed by the Council of UPOV, only documents that have been adopted by 
the Council of UPOV and that have not been superseded can represent UPOV policies or guidance. 
 
This document has been scanned from a paper copy and may have some discrepancies from the original 
document. 
 
_____ 
 
Avertissement:  sauf si le Conseil de l’UPOV en décide autrement, seuls les documents adoptés par le 
Conseil de l’UPOV n’ayant pas été remplacés peuvent représenter les principes ou les orientations de 
l’UPOV. 
 
Ce document a été numérisé à partir d’une copie papier et peut contenir des différences avec le document 
original. 
_____ 
 
Allgemeiner Haftungsausschluß:  Sofern nicht anders vom Rat der UPOV vereinbart, geben nur Dokumente, 
die vom Rat der UPOV angenommen und nicht ersetzt wurden, Grundsätze oder eine Anleitung der UPOV 
wieder. 
 

Dieses Dokument wurde von einer Papierkopie gescannt und könnte Abweichungen vom Originaldokument 
aufweisen. 
 
_____ 
 
Descargo de responsabilidad: salvo que el Consejo de la UPOV decida de otro modo, solo se considerarán 
documentos de políticas u orientaciones de la UPOV los que hayan sido aprobados por el Consejo de la 
UPOV y no hayan sido reemplazados. 
 
Este documento ha sido escaneado a partir de una copia en papel y puede que existan divergencias en 
relación con el documento original. 
 
 
 
 
 



0359 
CAJ/ VIII I 6 

ORIGINAL: English 

DATE: September 5, 1981 

INTERNATIONAL UNION FOR THE PROTECTION OF NEW VARIETIES OF PLANTS 

GENEVA 

ADMINISTRATIVE AND LEGAL COMMITTEE 

Eighth Session 
Geneva, October 12 to 14, 1981 

PLANT BREEDERS' RIGHTS AND DEVELOPING COUNTRIES 

Note by the Office of the Union 

Introduction 

1. At its twenty-third session, in May 1981, the Consultative Committee 
asked the Office of the Union to prepare a "brief paper on possible commo:1 
lines of approach for member States to adopt towards the question of the 
introduction of plant variety protection in developing countries, with a view 
to assisting discussion at the next or next but one session of the Committee 
on the question of convening special meetings to exchange views with 
representatives of such countries, and taking into account the degree of 
interest that might exist among them with regard to such a possibility" 
(document CC/XXIII/8, paragraph 16 (x)). Preceding that decision, t.he Office 
of the Union had remarked, in paragraph 11 of document CC/XXIII/3, that a 
"number of international organizations convene special meetings to discuss 
certain pending projects with representatives of developing countries. As far 
as UPOV is concerned, two i terns might usefully be discussed with 
representatives of developing countries in the near future (i.e. for the first 
time in 1982), namely the advantages for developing countries of the plant 
breeders' rights system and the UPOV Model Law. The Office of the Union would 
consider such meetings very desirable if a representative participation of 
developing countries could be ensured." 

2. The question whether developing countries should introduce plant 
breeders' rights is of concern also to the international breeding centers. 
During the FAO Technical Conference for the Improvement of Seed, helc in 
Nairobi in June 1981, the Vice Secretary-General of UPOV and the President of 
ASSINSEL met with representatives of the International Center for the 
Improvement of Maize and Wheat (CIMMYT), the International Center for Tropical 
Agriculture (CIAT) ana the International Institute of Tropical Agriculture 
(IITA) and briefed them on the aims and activities of UPOV, and a more general 
discussion took place on the basis of a "Facts Sheet." which the Office of the 
union had prepared for the purpose with the help of l>ir. Kelly of the United 
Kingdom, who also participated in the FAO Conference. A copy of that Facts 
Sheet, together with an improved and more concise version prepared by 
Nr. Kelly after the FAO Seea Conference, 1s attached to this document (Annexes 
I and II). 

3. The Office of the Union was informed that the usefulness of plant 
brPeders' right~ for developing countries had also been discussed at a meeting 
of the Directors of the international breechng cente:s which took place in 
June this year at the headquarters of the I!TA in Nigeria. A Delegation from 
the Net.herlands, which included Hr. Heuver, representative of the Netherlands 
on the UPOV Council, t.ook part in that meeting and the Office of the Union was 
informeo that a further meeting of that kind was to take place in Mexico later 
in the year. The Delegation of the Netherlands is preparing a paper on the 
question under discussion for the Consultative Group on International 
Agricultural Research (CGIAR), copies of which will be distributed by the 
Office of the Union. 
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4. On a suggestion made by the Delegation of the Netherlands and with the 
agreement of the President of the Council and of the Chairman of the 
Adm~n~strative and Legal Committee, the question of the impact of plant 
breeders' rights in developing countries has been added to the agenda of the 
forthcom~ng sess~on of the Administrative and Legal Committee. This will 
allow the consideration of this question with the representatives of future 
memoer States, and it might be possible to agree on a harmonized line of 
approach well in advance of the 1981 Symposium, during which certain aspects 
of the problem could be discussed before a wider public. 

5. The following observations of the Office of the Union may serve as a 
basis for the discuss~on in the Aom~nistrative and Legal Committee. They will 
also be submitted to the Consultative Committee, if need be in a supplemented 
or amended form in the light of the discussions in the Administrative and 
Legal Committee. 

Role of UPOV 

6. There seems to oe general agreement that the question whether or not to 
introduce plant breeders' rights has to be decided--and can only be 
decided--by each developing country itself. UPOV and its member States can 
or:ly assi~t in the process of decision-making by furnishing information and 
aav~ce ana, if the question is answered in the affirmative, by offering help 
in the drafting of legislative texts and the establishment of the necessary 
institutions, and by training experts in stations of member States. In some 
countries, UPOV and its member States can also help by initiating the 
discussion. 

UPOV Convention and Developing Countries 

i. It should be noted at the outset that the UPOV Convention was drafted and 
UPOV established on the assumption that plant breeaers' rights would 
eventually spread over the whole world. UPOV was envisaoed as an 
international organization with a world-wide vocation, and plant breeders' 
rights were seen as a concept wn~ch would have a beneficial effect 
everywhere. The UPOV Convention is not restricted to States with a particular 
k~nd of economic system or tc tho~e whlch have reached a certain degree o:L: 
development. Nothing in the UPOV Convention can be construed as an implied 
llm~tat~on to a certain type of State. 

8. The aims of UPOV and of the UPOV Convention are clearly stated in the 
Preamble to the Convention. As the first aim, the Preamble mentions that the 
Contracting States of the UPOV Convention wish to promote the aevelopment of 
agriculture in the broadest sense. Farmers and horticulturists should have at 
their disposal high quality seed of the best varieties that can be developed. 
This is certainly an aim to wh1ch developing countries can also subscribe. As 
a second a1m, the Preamble says that the protection of new varieties of plants 
will also safeguard the interest of breeders. In other words, member States 
w1ll guarantee JUSt remuneration to their breeders, thereby encouraging them 
to continue their breeding activities. Achieving justice in society and 
reward1ng initiative anci skill is unlikely to be contrary to the policy of 
developing countn.es. The Convention furthermore points out that it might be 
necessary to impose certain limitat1ons on the free exercise of plant 
breeders' rights in the public interest. This principle seems to be equally 
important to both developing and developed countries. Finally, it is said 
that the Con~ractinc States of the UPOV Convention found it desirable that the 
problems should be -resolved in accordance with un1form pr 1nciples. In other 
words, the Contracting States wished to achieve harmony between the various 
nat~onal legislatlons. Such harmonization of leaislation is of special 
importance to developing countries, which in the field of high quality seed on 
the one hand oepend largely or. imports from other countries, while on the 
other hand their ultimate goal lS also to export seed. Differences in 
leglslation, ln tne f1eld of plant oreeders' rights as elsewhere, are the main 
enemy o:t such t:racie across ooroers. In conclusion 1t can be said that the 
aims of the plant breeaers' rights system emood1ed in the UPOV Convention, and 
in particular as expressed in its Preamble, are fully compatible with the 
interest:s of developlDS countries. 

9. It shoulc f~;rthermore be notec tnat the revision of the UPOV Convention 
by the Diplomatic Conference of l9i8 aimed mainly at increasing the number of 
member St:ates. Inaeec, 1n c. few Articles of the Revised Text, special 
provisions were adoptee in favor of developing countries wishing to become 
members of UPOV. Reference is mace in th1s respect to paragraph 4 of Article 
4 (Reduction of ~he minimurr. conditions for countries wishing to become members 
of UPOV) and Article 26 (Finances). 
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Possible Condltions for the Introduction of Plant Breeders' Rights in 
Develop1ng States 

10. It has often been stated that plant breeders' rights do not stand at the 
beginning, but rather at the end of a. country's development in the field of 
agriculture. It has been said that the country's infrastructure must have 
reached a certain level. In this respect, certain minimum conditions have 
been mentioned: presence of breeders in the country, presence of a functioning 
seed trade, existence of seed quality legislation and certification. 

11. It cannot be denied that plant b~eeders' rights develop their full 
potential in a country where plant breeding is already pract-ised on a large 
scale; this was the case in most of the present member States of UPOV when 
plant breeders' rights were introduced. Indeed, in those States, plant 
breeding stood at the "end" of their development. However, plant breeders' 
rights can also fulfill a useful function in countries where no plant breeding 
has yet taken place. As happened in some of the present UPOV member States, 
the introduction of a plant breeders' rights system might induce persons who 
are so far merely marketing seeds to extend their activities to plant breeding 
{see Murphy, "Plant Breeders' Rights and the Improvement of Plant varieties" 
in the Records of the 1980 Symposium {UPOV publication number 3 36 {E) , page 
32)). The plant breeders' rights system would work as a shield behind which 
private individuals could take the risk of investing in plant breeding. Even 
if, initially, it is mainly foreign breeders who benefit from the system, it 
increases the chances of improved varieties reaching the country and being 
available to the country's farmers. Foreign breeders may also have done 
multipllcation work in the country or increased the multlplication work 
already done there, thereby creating new employment. Finally, experience has 
shown that such a situation is unlikely to last. Sooner or later, the success 
of the foreign breeder will st1mulate nat1onals of the country to try their 
hand at breeding (see Murphy, loc. cit. page 33) . At least, this aevelopment 
is likely to occur where foreign~reeaers perform some of the breeding 
activities or the multiplication work in the country itself; nationals of the 
country will receive the necessary training on the job to enable them to do 
breeding work themselves and will thus form the nucleus of a circle of future 
national breeders. Thus, the fact t:hat (as yet) there are no plant breeders 
1n a developing country should not discourage that country from introducing 
plant breeders' rights.. Developing countries should juoge the general 
sitution in the country. In a situation as described, they should assess (i) 
whether it is desirable to attract foreign breeders to introduce their 
v&luable new varieties into the country or even to start special breeding 
programs for the country, (ii) whether it is aesirable to attract foreign 
breeders to initiate or extend multiplication work done in the country, or 
(iii) whether it is likely that sooner or later national breeding work will 
start in the country as a result of the protection offered or of the example 
and challenge of the activities of foreign breeders. 

12. It has also been said that a country should at least have a functioning 
seed trade before it introduces a plant breeders' rights system. Again it 
must be said that with a well-functioning seed trade a plant breeders' rights 
system will indeed display greater efficiency than without such a trade, but 
it lS also possible for plant breeciers' rights to be one of the contributory 
factors in the development of a seed trade. 

13. The fact that breeoing act1v1ties are performea ln a g1ven country by 
governmental institutes alone cioes not necessarily argue against the 
1ntroauct.ion of plant breeciers' rights. In the current t:JPOV member States, 
governmental breeding institutes also make use of and appreciate the plant 
breeaers' rights system even 1n sectors where no private plant breeders are 
working at the same time. 

14. It is sometimes said that plant breeders' rights can onlv succeed if 
supported by governmental seeci quality control. It cannot be~ denied that 
plant oreeciers may aerive certa1n advantages from the existence of a seed 
quality control system. On the other hand, a plant breeders' rights system 
also works without a supporting system of seed quality control. This is 
illustrated by the fact that there is no UPOV member Sta~e in which the 
existing seed quality leg1sl~tion covers tbe whole veg~table kingdom. ~ great 
number of ornamental plant species are eligible for protection in the UPOV 
member States even though the existing seed quality control legislation is not 
applicable. One State that bas already ratified the UPOV Convention has made 
it very clear that it aces not intend to introciuce a seea quality control 
system comparable to that of the European UPOV member States. 
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16. Plant breeders' rights systems only make sense where seed can be expected 
to be sold. Where, for the development of agr 1cul ture, seed is furnished free 
of charge to farmers over lengthy periods, either by international breeding 
centers or by national government institutes, or by both, plant breeders' 
rights might be less ciesirable. Where such a situation exists, the question 
whether the furnishing of seed, free of charge, is considered a permanent 
practice or is only pract1sed for a transitional period should be carefully 
examined. Where the latter 1s tbe case, tbe plant breeders' rights system, 
being one incentive for the encouragement of plant breeding, could play a 
useful role in speeding up the process of moving to a normal commercial 
relationsh1p. 

17. Although, accord1ng to the view taken by the Office of the Union in the 
preceding paragraphs, certain imperfections of a country's infrastructure with 
regard to seed should not oe considered an absolute barrier to the 
introduction of plant breeders' rights, UPOV should not, when asked for 
advice, fall to refer to the interdependence of plant breeoers' rights and a 
number of flanking measures in the present member States of UPOV, and to 
suggest that the need for such measures should also be discussed for the 
developing country in question. UPOV should also extend any assistance that 
it offers developing countries to such measures. 

Reasons why UPOV Might be Interested in Promoting Plant Breeders 1 Rights in 
Developlng Countr1es 

18. The introduction of plant breeders' rights in developing countries would 
first of all be of advantage to the breeders, the safeguarding of whose 
interests is one of the a1ms of the UPOV Convention. In countries without 
plant breeders' rights, breeders run the risk of their varieties being 
produced and sold by anyone without consent and without payment of any 
rovalty. Breeders would not even be able to prevent a low quality material of 
the variety be1ng sold, with dire consequences for the reputation of the 
variety. Furthermore, seed of the protected variety might be exported from 
countr~es in wh1ch no protection 1s granted to otner countries and sold there, 
legally in countries that also have no plant variety protection, illegally in 
countries wlth plant variety protection. P::L.ants of the protected varie .. v 
might be mult1pl.1ed in a country w1thout plant variety protect1on for the 
purpose of proaucing final products (cut flowers, frult) which are then 
imported into countries with plant variety protection and sold there without 
any royalty oe1ng paio to the breeder. This can only be prevented where in 
the latter countries national legislation has extended plant variety 
protection to the final product. Such a development would be liable not only 
to undermine the value of the new variety concerned, but also to make the 
whole system of plant variety protection illusory, at least for a number of 
species or for certain groups of plants. 

19. The protection of new varieties of plants by at least some developing 
countries would help to build up the world-~ide recognition of plant breeders' 
rights as a legal concept. Plant breeoers 1 rights are a rather recent 
achievement. To be fully respected, the1r necessity or at least their 
usefulness shoulo be generally acknowleoged. In a world where the other basic 
legal concepts, includ1ng most other intellectual property rights, have found 
almost lvorlo-~ide recognit1or:, plant breeders 1 richts ~ill never win full 
acknowledgement (and therefore full observance) if- they are restricteo to a 

certa1n group of coun~ries. 

20. It is one of the major requests of the activist croups agitating against 
plant breeders' rights that plant breeders' r1ghts shou~o not be introduced in 
aevelop1ng countries. This must not prevent UPOV from using unbiased 
Judseme"lt ir B~sessing the usefulness of such rights in developing countries. 
On the other hand, there is tne oov1ous danger that any undue reserve on the 
part of UPOV in relation to developing countries v.-ill certainly be 
misinterpreted as acknowledgement of the allegedly harmful character of plant 
breeders' rigilts, ar.c tins not b;· b1e activist groups alon1:0. lL would help 
tnose groups to ouild up a puclic vie~ that plant breeders' rights are 
someth1ng dub1ous, someth1ng that not even its protagonists ciare to defend 1n 
the ocen oefore a crit1cal and attent1ve public. Once such a puclic view has 
becom~ f1rmly estaclisned, it ~ill not remain restricted to developing 
countr1es, cut will certainly spread to others. 
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21. UPOV is the only intergovernmental organization concerned with plant 
breeders' rights.. It is for this reason that it is recognized, even by its 
adversaries, as the spokesman tor plant breeders' rights at intergovernmental 
level. If UPOV remains an organization represent1ng only a small group of 
developed States, it may be difficult for it to maintain that role. Other 
organizations might then take over, and it is significant that certain 
activist groups have already asked other organizations to intervene (for 
instance the Environmental Liaison Center in Nairobi) . 

22. The Administrative and Legal 
Committee is 1nvitea to examine 
and, if it agrees w1th them, 
endorse the v1ews expressed 1n 
th1s document. 

[Annexes follow] 



CAJ/VIII/6 

0364 ANNEX I 

FACTS SHEET ON PLANT BREEDERS' RIGHTS (NAIROBI) 

The concept of plant breeders' rights (also referred to as plant variety 
protection) has given rise to a number of basic questions in the minds of 
Directors of international research centers and others. In order to avoid 
misunderstandings, the following clarifications and general explanations seem 
to be called for: 

l. Plant breeders' rights are granted according to provisions of national 
legislation. The national legislation of UPOV member States (at present: 
Belgium, Denmark, F;::ance, Gern.any (Federal Republic of), Israel, Italy, 
Netherlands, South Africa, Spain, Sweden, Switzerland, United Kingdom) follow 
certain common rules which are la1d down in the UPOV Convention. These rules 
mainly deal with the conditions required for protection, the conditions for 
annulment or forfeiture of the right granted, the scope of protection, the 
minimum periods of protection, restrictions for reasons of public interest in 
the exercise of the rights recognized, details concerning the variety 
denomination, and the independence of the protection system 1n relation to 
measures regulating the product1on, certification and marketing of seeds and 
other propagating material. 

2. Plant breeders' rights aim at stimulating investment in plant breeding-
whether by private industry or by cooperatives or even by public 
institutes--and thereby the development of better varieties, i.e. varieties 
with higher yield, higher quality, greater resistance to pests and diseases or 
in other ways better adapted to man's needs. The ultimate aim is the 
promotion of agriculture, horticulture and forestry. The incentive is created 
by the fact that only the holder of the plant breeder's right has--and then 
only for a limited period--the exclusive right to commercialize, or to 
authorize others to commercialize, the variety (which mainly means to produce 
propagating material of the variety for the purpose of its commercial 
marketing or to sell propagating material as such). Authorization to others 
is normally given by means of a license requiring, as one of its conditions, 
payment of a royalty. This exclusive position gives the holder of the plant 
breeder's right the possibility of obtaining some return for his achievements 
and capital 1nvestment and thus to obtain the means for further breeding 
activities. In the present UPOV wember States, in particular in those in 
wh1ch plant breeders' rights have existed for quite some time, plant breeders' 
rights legislation has proved a rather efficient incentive for . increased 
breeding activities in general and for breeding activities in crops that were 
formerly neglected in those countries. 

3. Plant breeders' rights apply to varieties ready to be marketed, not to 
the "breeders' material." The new variety must be homogeneous, stable and 
capable of be1ng reproduced. Reproduction may take place according to a 
predetermined cycle as in "hybrid" varieties. On the other hand, material in 
an unselected state, e.g. F2 material in a self-pollinating species, would 
not be eligible for protection. 

4. Only the breeder (including the discoverer) of the variety, or his 
successor in title, is entitled to apply for protection. Someone who acquires 
ma~er1al of a variety bred by others is not entitled to apply for protection. 
In most legislation the applicant for plant br~eders' rights is assumed to be 
the breeder of the variety or hls successor in title. Plant breeders' rights 
laws contain legal remedies for cases where a right was granted to a person 
other than the breeder of the variety or his successor in title. 

5. Even material of a variety which is protected by a plant breeder's right 
may be usee as an initial so~.:rce of va::iation for the purpose of creating 
another new variety and for the subsequen~ marketing of that new variety. 
Thls is also true for "breeders' material" which has not yet reached the stage 
of being a variety and which has not been granted protection. Thus plant 
breeders' rights can never be said to stand in the way of the development of 
new varieties or ~o block progress in plant breeding. 

6. Plant breeders' rights are not granted for a variety that is already 
commonlv known. Protection may only be obtained where the variety is distinct 
from anv other varietv whose existence is a matter of common knowledge. Where 
protection is granted- for a variety which was not distinct in that sense on 
the date of the application for protection, the right must be annulled. 

7. To be eligible for protection the variety must be ne••, which means that 
it must not have been marketeo or offered for sale before certain deadlines 
laid down in the Convention and in the national legislation based on it. A 
right granted for a variety which did not qualify as being new under those 
rules must also be annulled. 
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8 · The system of plant breeders' rights is a completely voluntary one. It 
is up to the breeder of a new variety to decide whether or not he wishes to 
apply for protection. He cannot be forced to obtain protection. Even if he 
does not apply for protection legal provisions exist to prevent others from 
misappropriating his variety and trying to obtain protection for it 
themselves. Only if two breeders were to breed the 'same' variety 
simultaneously, which would be very rare, could one of those breeders find 
himself unable to obtain protection for his variety (because the other had 
already duly filed an application for protection). 

9. It is true that, for a variety to be eligible for protection, it must 
also be homogeneous or uniform. This is essential because otherwise the 
limits of the exclusive right cannot be effectively defined. This might cause 
some delay in the marketing of the variety but, on the other hand, there are 
usually other constraints that have nothing to do with plant breeders' rights, 
which make it necessary for breeders to work towards a certain uniformity of 
the variety. Non-uniform varieties will not sell. Certainly the plant 
breeders' rights system does not require that varieties "attain near genetic 
purity usually achieved about F12 F1 4 ," as was recently stated by a 
representative of one of the international centers. Under normal conditions 
an earlier generation of the variety would be considered reasonably uniform. 

10. Plant breeders' rights are very often confused with national or 
supranational measures regulating production, certification and marketing of 
varieties such as various National Lists, the Canadian licensing regulations, 
EEC Seed Directives or the EEC Common Catalogues. Any national or 
supranational seed quality control regulations, especially those that require 
registration of a variety before marketing is permitted, pursue different 
purposes and are outside the realm of plant breeders' rights. Article 14 of 
the UPOV Convention expressly states that plant breeders' rights shall be 
independent of such measures and member States of UPOV shall as far as 
possible avoid hindering the application of the provisions of the UPOV 
Convention by such measures. Often-heard remarks that plant breeders' rights 
prevent non-protected varieties from being marketed thus lack all 
justification. On the other hand, it is permissible and customary in many 
countries to combine the admin1stration of both systems, i.e. to conduct the 
tests for distinctness, uniformity and stability both for the purposes of 
plant variety protection and for the purposes of any seed quality control 
measures. 

11. A variety, to be eligible for protection, must be designated by ~ 
denomination destined to be its generic designation. In principle the 
aenom1nat1on of a varlety shoulc be the same in all UPOV member States and 
should always be used when propagating material of the variety is 
commercializeci. This rule seems to be necessary for the protection of the 
consumer and should even be advantaoeous to international centers in helping 
them to control tne danger of misapp;opriation of their varieties. 

12. Legislation on plant breeders' rights inevitably makes some 
administrative activit1es necessary. According to the UPOV Convention no 
plant breeders' rights can be granted without prior examination of the new 
plant variety to ensure that it fulfils the legal conditions for protection, 
which are in particular distinctness, homogeneity and stability. These 
adminlstrative measures ensure that the system is not misused in the sense 
very often cited by critics of· the system. A country contemplating the 
introciuct.lon of plant breeders' rights legislation will neeci to weigh the 
likely benefits from areater investment in plant breeding and from better 
superv1sion of the system against possible- delays deriving from testing 
requirements. 

13. There is no evidence that plant breeders' rights form an obstacle to the 
exchanqe of genetic material. Should a breeding enterprise, for commercial 
reasons, withhold certain material which it plans to use for developing new 
varieties, it woula do so whether or not plant breeders' rights legislation 
existed. On the contrary, there is some likelihood that the frotection 
deriving from plant breeders' rights legislation tends to encourage commercial 
enterpr1ses to be more generous in releasing material or in making samples 
available to research centers. 

14. Naturally breeders make use of the results of basic research available to 
them. This helps to ensure that progress arising from basic research reaches 
the event~..;al consumers, and reaches them in an efficient way, since private 
enterprise normally has better possibilities available to it in this respect 
than do purely scientific institutions. Of course, all enterprises involved 
in commercial breeding, including cooperatives and even public institutes, 
w1ll expect a certain profit, but this does not mean to say that the public is 
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required to pay twice for the development of a new variety, first to the 
institute performing the basic research, and secondly to the breeding 
enterprise. Where an enterprise, using m2terial developed and released by a 
research institute, produces a variety which is eligible for protection, it 
must have performed additional breeding activities to develop that material 
and it will also h2ve to bear the expense of marketing and ma·intaining the 
variety (a task sometimes foreign to a public research institute). 

15. In UPOV member States plant breeders' rights have not eliminated public 
breeding activities. It might be that some breeding activities, formerly 
conducted by public institutes, have shifted to the private plant breeders, 
thereby enabling public institutes to concentrate on other important 
activities. There is no apparent reason why it should be frustrating for 
scientists working on public research to see the results of their work put to 
practical use by commercial breeding enterprises, as was recently claimed by a 
representative of a research center. Government-funded basic research is not 
conducted for its own sake but for the benefit of society at large. Basic 
research in breeding is conducted first for everyone's benefit, only secondly 
for the specific benefit of farmers, and last but not least for the benefit of 
the seed producing industry and the seed trade, which is part of the national 
economy of a country and thus of the country's prosperity. 

16. In many UPOV member States there are public breedinc; institutes that 
regularly obtain legal protection for their varieties. This is considered 
perfectly acceptable as long as they are in a position to maintain their 
varieties and have the necessary experience to operate commercially (for 
example, the necessary experience to defend plant breeders' rights and to 
enter into license negotiations) . 

17. Although the UPOV system was initially designed for countries where 
private plant breeding was performed, and although the benefits of a plant 
breeders' rights system are more obvious in such States, it cannot be said 
that the system is of no use to States where only public breeding is 
performeci. First of all, many public institutes in UPOV member States make 
considerable use of the advantages offered by the plant breeders' rights 
system, whlch helps them to prove their efficiency and balance their budgets, 
and provides them with a certain control over the way in which their varieties 
are used. Furthermore, the example of some UPOV member States shows that 
private plart treeding only came into existence for ce:::tain genera and species 
after the introduction of plant breeciers' rights legislation. This in turn 
had a stimulatino effect on the activities of the public breeding institutes. 
Plant breeders' rignts legislation also provldes an incentive for valuable new 
varieties bred in one country to be introduced into other countries. 

18. So far UPOV does not include any member State that may be called a 
developing country. Plant breeders' rights legislation is either non-existent 
in developing countries or, in those few cases where it does exist, still 
limited in its application. Thus, plant breeders' rights can hardly be blamed 
for the occasional examples of Jr.isuse that may be observed in developing 
countries. Any criticism of this kind thus seems to be quite unjustified. 
Whether plant breeders' rights should or should not be introduced in a 
developing country requires the most careful consideration. Their 
introduction is only warranted where a certain infrastructure already exists 
or can be quickly created. UPOV and the UPOV member States are always 
prepared to give assistance, to serve as Olscusslon partners and to offer 
advice on the int:::oduction of efficient plant breeders' rights legislation, 
including the establishment of the necessarv infrastructure. Although 
believing in the benefits of plant breeders' rights, UPOV and the UPOV member 
States would never encourage the introduction of such rights in countries that 
could not be expected, in the foreseeable future, to create the necessary 
basis for the efficient working of the system. 

19. In the present UPOV member States plant breeders' rights are appreciated 
not only by individual and corporate breeders alike. There is also evidence 
that farmers' organizations have themselves sought the extension of plant 
breeaers' rlghts to certain genera and species in order to stimulate 
investment by private or public circles in the breeding of new varieties of 
those genera or species. This seems to be the best kind of proof of the value 
of the svstem in the oresePt UPOV member St~tes. CriticisM of plant breeders' 
rlgbts o-ften comes fr.om circles whlch, regardless of the efforts of UPOV and 
others, are insufficiently informed about the system, or even from circles 
that have little or nothlng to do ~ith agriculture. 

[Annex II follows] 
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The following are some of the main facts about plant breeders' rights 
(also referred to as plant variety protection). For fuller information please 
apply to UPOV, 34, chemin des Colombettes, 1211 Geneva 20, Switzerland. 

What States Currently Provide for Plant Variety Protection Under Their 
National Laws? 

Argentina, Belgium, Denmark, German Democratic Republic, Germany (Federal 
Republic), France, Hungary, Ireland, Italy, Israel, Japan, Kenya, Netherlands, 
New Zealand, South Africa, Spain, Sweden, Switzerland, United Kingdom, United 
States of America. 

What is UPOV? 

UPOV is the International Union for the Protection of New Varieties of 
Plants. The members of UPOV are States that have national laws base·d on the 
provisions of the International Convention for the Protection of New Varieties 
of Plants. 

Why is Plant Variety Protection Considered Necessarv? 

Primarily to support plant breeding as a vital economic activity and to 
provide farmers and growers with plant varieties offering: 

( i) 
(i i) 

( l i i) 
(iv) 

(v) 

better yiela; 
better quality; 
better re·sist.ance to hazards; 
ease of production; 
climatic adaptation. 

How Does Variety Protection Support Plant Breeding? 

By giving to the creator of a new plant variety certain defined rights 
for a lim1ted period (normally 15 to 25 years) which enable him to obtain 
royalties on the sale of reproductive material (seed) of his variety. This 
provides the opportunity for a return on investment and encourages more people 
to invest in plant breeding. 

What Requirements Must be Met by the Applicant for Plant Breeders' Rights and 
H1s Var1ety? 

The applicant must be the breeder or discoverer of the variety or that 
person's successor in title. 

The variety must be "new" that is, subJect to certain conditions as 
provided in national legislation, it must not have been placed on the open 
market before the application for plant breeders' rights is made. The variety 
must also be shown to be: 

( i) 
( i i) 

(iii) 

distinct from all other known varieties; 
sufficiently uniform; 
stable in its essential characteristics throughout 
multlplications or, where a breeder prescribes a 
reproduction, at the end of each cycle. 

Whv were These Criteria Established? 

successive 
cycle of 

For the benefit of the breeder and the user of the variety. The breeder 
must be able to exercise and defend his right, while the user of the material 
must be assured that the variety will oe capable of reproducing the 
characteristics he reauires for his particular needs. For both, it is 
essential to be able t"o identify the variety as one entity that is stable. 
Note that these criteria take no account of "breeder's material" in an 
unselected state. 
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Do Breeders Have to Apply for Plan~ Breeders' Riqhts in Their New Varieties? 

No; participation is entirely vo~untary, but, once a breeder decides to 
submit his variety for plant breeders' rights, he and his variety must comply 
with the rules laid down in national legislation. 

Is There an Rights and Other National Laws 
Regu.Latlng 

No; the UPOV Convention expressly states that plant breeders' rights 
shall be independent of such meesures. Hov.ever, many member States find it 
convenient to combine the administration of plant breeders' rights and seed 
legislation and to conduct common tests for distinctness, uniformity and 
stability. 

Do Plant Breeders' Rights Contribute To The "Loss" of Genetic Material? 

No; the introauction of improved varieties under the stimulus of plant 
breeders' rights may even broaden the genetic base. Gene banks and plant 
breeders' rights are two separate issues which should not be confused. 
National authorities throughout the world (whether offering plant breeders' 
rights or not) are aware of the need to preserve genetic material for the 
future. FAO currently lists 62 major national seed stores and many others are 
in preparation. 

Are Plant Breeders' Rights an Obstacle To The Exchanqe of Genetic Material? 

There is no evidence of this. If a plant breeding enterprise wishes, for 
commercial reasons, to withhold material that it plans to use in future 
breeding programms, it will do so whether plant breeders' rights exist or not. 

[End of document] 


