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DATE: october 21, 1981 

INTERNATIONAL UNION FOR THE PROTECTION OF NEW VARIETIES OF PLANTS 

GENEVA 

ADMINISTRATIVE AND LEGAL COMMITTEE 

Eighth Session 
Geneva , October 12 to 14 , 1981 

DRAFT REPORT 

prepared by the Office of the Union 

Opening of the Session 

1. The Administrative and Legal Committee (hereinafter referred to as "the 
Committee") held its eighth session from October 12 to 14, 1981. The list of 
part1cipants appears in the Annex to this document. On October 14 the Commit
tee held a joint meeting with the members of the Technical Committee. The 
reader is referred to document TC/XVII/4 for the list of those members. 

2. The session was opened by Mr. P.W. Murphy (United Kingdom), Chairman of 
the Committee, who welcomed the participants. 

3. The Vice Secretary-General informed the Committee that on October 8, 
1981, Denmark had deposited its instrument of ratification of the 1978 Revised 
Act of the Convention. The Act will now enter into force, pursuant to its 
Article 33(1), on November 8, 1981. The following six States will be bound by 
the Act: Denmark, Ireland*, New Zealand*, South Africa, Switzerland, United 
States of America*. 

Adoption of the Agenda 

4. The Committee adopted the agenda as appearing 1n document CAJ/VIII/1. 

Adoption of the Report of the Seventh Session of the Committee 

5. The Committee unanimously adopted the report of its seventh session as 
appearing in document CAJ/VII/11. 

Access for Breeders to Tests 

6. The Committee noted that the international professional organizations 
were unable to give their opinion on the above matter in time for the current 
session, and that they had requested an extension of the reply period. It 
therefore decided to postpone consideration of the item. 

* These States w1ll become members of UPOV on November 8, 1981. 
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7. Discussions were based on document CAJ/VIII/3. 

8. The Committee noted the drawbacks of reciprocity in all respects des
cribed in document CAJ/VIII/3, and the fact that South Africa and Switzerland 
--which had provided for such reciprocity in respect of protection of the 
final product in the case of ornamental plants--as yet had no experience on 
the subject. 

Protection, in the Case of Maize, of Lines and Commercial Hybrids, Excluding 
Parent Hybrids 

9. Discussions were based on documents CAJ/VIII/4 and CAJ/VIII/9. 

10. The Committee considered it desirable that protection of inbred lines and 
commercial hybrids be maintained. In the case of parental hybrids, it was 
aware that protection could reward genetic progress that was the result of 
genuine plant improvement work; it was also aware, however, that problems 
could arise, but so far only France had already been confronted with cases: 
two applications for protection had been filed for hybrids of the (A x B) x B 
and [(Ax B) x B) x B types, made up from public domain lines. Moreover, in 
order to block the private appropriation of certain single cross hybrids 
resulting from their protection, two pseudo-offers for sale had been made in 
order to make the existence of the hybrids a matter of common knowledge and 
thereby prevent their protection. In view of the interests at stake, the 
Delegation of France stated that it was very concerned by the fact that the 
protection of parental hybrids allowed astute breeders to eliminate their less 
well-equipped competitors. It was therefore a question of choosing the direc
tion that presented the fewest drawbacks. 

11. With regard to the abolition of the protection of parental hybrids, the 
Delegation of France confirmed that it would apply also to parental hybrids 
made up from protected lines. In the case of commercial hybrids used also as 
parent material, the effect of the planned abolition would be that fees would 
be charged for seed produced for agricultural use, but not for seed produced 
and used in the production cycle of the more complex commercial hybrid. 

12. From the standpoint of treaty obligations, the Committee considered that 
the action planned by France was not compatible with the letter of the 1961 
text, and certain delegations expressed misgivings as to its compatibility in 
all respects with the 1978 text. 

Scope of Protection in the Case of Ornamental Plants and Fruit Trees 

13. Discussions were based on document CAJ/VIII/5. 

14. The Committee considered that, apart from the case of plantlets, exten
sion of protection should be contemplated only in the case of ornamental and 
fruit plants, its purpose being to safeguard the interests of breeders and 
also those of producers who paid fees and faced competition from products not 
subject to the payment of royalties. In that respect it was generally accept
ed that protection should be extended to the multiplication of plants for the 
production of the final product (cut flowers or fruit). As for the protection 
of the final product itself, in the case of ornamental plants, certain delega
tions expressed reservations, mainly owing to the political difficulties that 
its introduction would create, and also the possiblity of solving the problem 
differently, with the agreement of the parties concerned, due account being 
taken of the specific organization of the domestic market concerned. In that 
case a solution would have to be found for the problem raised by the import, 
by the producer of cut flowers, of the plants from which those flowers were to 
be taken. 

15. The Committee also noted that, where protection was extended to the final 
product, practical problems arose when rights had to be asserted in relation 
to a product originating in the country itself on the one hand, or, on the 
other hand, in a country in which protection was confined to what was provided 
in Article 5(1) of the Convention. In both situations it was essentially for 
the owner of protection, and not the competent service, to find .a solution. 
In the second situation, however, a large proportion of the problems would be 
eliminated by harmonization of national laws. 
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16. The Committee finally noted that some member States had based their 
national laws on an interpretation of· ]\rticle 5 (1) of the Convention that sub
stantially reduced the scope of protection, notably with regard to fully grown 
plants sold to the final user~ it invited them to reconsider their attitude. 

Plant Variety Protection and Developing Countries 

17. Discussions were based on document CAJ/VIII/6, and on an oral report on 
the action that the representatives of the Netherlands within the Technical 
Advisory Committee (TAC) of the Consultative Group on International Agr icul
tural Research (CGIAR) had been led to take (in this connection see document 
CAJ/VIII/6, paragraph 3). 

18. It transpued from the statements made by the delegations that took the 
floor that there was a general attitude of reserve regarding the adoption by 
UPOV, as an organization, of too ambitious a course of action in support of 
the introduction of plant variety protection systems by developing countries 
that did not possess the necessary infrastructures for their operation. It 
was pointed out that developing countries, almost by definition, lacked means 
such as qualified staff and administrative systems, and it was felt that those 
limited means should not be applied to the implementation of a project such as 
the introduction of plant variety protection--which might divert those means 
away from more productive activities--until the countries had reached a 
certain level of development. A careful policy had therefore to be adopted, 
and developing countries should not be encouraged to proceed along a path that 
would require them to overstep their means. Such an attitude did not mean, 
however, that the opinion was accepted according to which the concept of plant 
variety protection should be ignored, and still less that it should be re
jected by the countries concerned. In that respect document CAJ/VIII/6 was 
considered very useful inasmuch as it enlarged upon certain considerations 
that UPOV had to take into account. 

19. In that context, attention was also drawn to the following: 

( i) when presenting the advantages afforded by plant variety protec
tion, it was important also to mention its role in furthering the ethics of 
the seed trade~ 

(ii) a study should be made of the action that memoer States had to take 
from the plant variety protection standpoint with regard to genetic material, 
including varieties, produced by international plant improvement centers and 
introduced into member States. 

Revision of the Guidelines for Variety Denominations 

20. Discussions were based on documents CAJ/VIII/7 and CAJ/VIII/8. 

21. With regard to the draft revised version of 
Denominations (Annex I to document CAJ/VIII/7), 
follows: 

the Guide lines for Variety 
the Committee decided as 

(i) member States were asked to convey their observations on the 
principle governing the choice of variety denominations and on the draft to 
the Office of the Union by December 15, 1981~ 

(ii) the Office of the Union would revise the draft for the next session 
and, at the same time, change the title (as the question was no longer one of 
guidelines but of guidance for the interpretation of Article 13 of the Conven
tion), simplify its provisions and add examples. 

22. With regard to the principles governing the choice of variety denomina
tions, the results of the discussion were as follows: 

( i) member States were prepared to accept combinations of letters and 
figures (in that order) in the case of species for which that type of denomi
nation corresponded to an established international practice, in other words 
essentially for maize and sorghum~ the same applied to series of denomina
tions embodying one and the same alphabetical component, on the understanding 
that no breeder would have an exclusive right to such a component~ 
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(ii) the majority of the member States considered that denominations 
should not contain the name of the breeder, and that present practice should 
be maintained; 

(iii) 
fanciful 
relation 
Snapper' 

where a family of denominations existed that were all made with one 
word, any new denomination should not constitute a simplification in 
to corresponding earlier denominations (for instance, if 'White 

were approved, 'Snapper' could not be approved afterwards); 

(iv) it might be useful to exchange information, for instance annually, 
on decisions on proposed denominations that were on the borderline of accepta
bility -and unacceptability, so that the attitudes of member States might be 
harmonized. 

List of Classes for Variety Denomination Purposes 

23. The consultation of national professional organizations that had been 
made pursuant to the Committee's decision at its seventh session (see document 
CAJ/VII/11, paragraph 22(i)) had revealed that the present list of classes was 
on the whole satisfactory. The Committee therefore considered that it had 
only to be completed and amended with regard to certain points of detail. To 
that end, the Office of the Union would prepare a draft to be submitted for 
consideration to a subgroup of the Technical Committee that would meet on the 
occasion of the Technical Committee's next session. 

"Conversion" of Lines 

24. Discussions were based on document CAJ/VIII/8. 

25. It was pointed out that the problem arose from the fact that, where a 
line had been protected in favor of a breeder, the breeders of hybrids that 
made use of that line could escape the payment of royalties by altering cer
tain characteristics of the line (color of stigmas, roots, anthers, etc.) 
thereby creating a new line. The Committee noted the fact that the Interna
tional Federation of the Seed Trade (FIS) would proceed with the consideration 
of the matter. 

Retirement of Mr. van der Meeren 

26. The Chairman announced that Mr. van der Meeren (Netherlands) would 
shortly be retiring, and that he was taking part for the last time in a UPOV 
meeting. He recalled that Mr. van der Meeren had spent some 30 years in the 
service of the Netherlands Board for Plant Breeders' Rights, first as Deputy 
Secretary then as Secretary, and that he had given UPOV the benefit of his 
help and long experience for about ten years. On behalf of the Committee, the 
Chairman wished him a long and happy retirement. · 

~~~gr~m for the Ninth Session of the Committee 

27. Subject to the emergence of new items during the intervening period, the 
agenda of the ninth session of the Committee will include the following: 

(i) Access for breeders to tests; 

(ii) Recommendations concerning Article 13 of the Convention; 

(iii) Harmonization of procedures for the examination of proposed variety 
denominations; 

(iv) Periodical publication of fees payable. 

With regard to item (iii) above, member States were requested to send a brief 
description of the procedure observed by them and the resulting costs to the 
Office of the Union by December 31, 1981. 

[Annex follows] 



CAJ/VIII/11 
046-5 

ANNEX 

rl 
LIST OF PARTICIPANTS/LISTE DES PARTICIPANTS/TEILNEHMERLISTE 

I. MEMBER STATES/ETATS MEMBRES/VERBANDSSTAATEN 

BELGIUM/BELGIQUE/BELGIEN 

M. R. D'HOOGH, Ingenieur principal, Chef de service, "Protection des obtentions 
vegetales," Minist~re de l'agriculture, 36 rue de Stassart, 1050 Bruxelles 

DENMARK/DANEMARK/DANEMARK 

Mr. F. ESPENHAIN, Head of Office, Plantenyhedsnaevnet, Tystofte, 4230 Skaelsk¢r 

FRANCE/FRANK REICH 

M. M. SIMON, Secretaire general du Comite de la protection des obtentions 
vegetales, Minist~re de l'agriculture, 11, rue Jean Nicot, 75007 Paris 

M. C. HUTIN, Directeur de recherches, GEVES, INRA - GLSM, La Mini~re, 
78280 Guyancour t 

GERMANY (FED. REP. OF)/ALLEMAGNE (REP. FED. D')/DEUTSCHLAND (BUNDESREPUBLIK) 

Dr. D. BORINGER, Prasident, Bundessortenamt, Osterfelddamm 80, 3000 Hannover 61 

Mr. H. KUNHARDT, Leitender Regierungsdirektor, Bundessortenamt, 
Osterfelddamm 80, 3000 Hannover 61 

ISRAEL 

Mrs. R. TOBY, Legal Adviser, Registrar of Plant Breeders' Rights, Ministry of 
Agriculture, 8 Dalet St., Tel Aviv, Hakiria 

NETHERLANDS/PAYS-BAS/NIEDERLANDE 

Mr. M. HEUVER, Chairman, Board for Plant Breeders' Rights, Nudestraat 11, 
6140 Wageningen 

Mr. K.A. FIKKERT, Legal Adviser, Ministry of Agriculture and Fisheries, 
Bezuidenhoutseweg 73, The Hague 

Mr. A.W.A.M. VANDER MEEREN, Secretary, Board for Plant Breeders' Rights, 
P.B. 104, 6700 AC Wageningen 

SOUTH AFRICA/AFRIQUE DU SUD/SUDAFRIKA 

Dr. J. LEROUX, Agricultural Counsellor, South African Embassy, 
59, Quai d'Orsay, 75007 Paris 

SPAIN/ESPAGNE/SPANIEN 

M. J.M. ELENA, Chef du Registre des varietes, Instituto Nacional de Semillas 
y Plantas de Vivero, Jose Abascal 56, Madrid 3 

SWEDEN/SUEDE/SCHWEDEN 

Mr. E. WESTERLIND, Head of Office, National Plant Variety Board, 171 73 Solna 
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SWITZERLAND/SUISSE/SCHWEIZ 

CAJ/VIII/11 
Annex, page 2 

Dr. w. GFELLER, Leiter des Buros fUr Sortenschutz, Bundesamt flir Landwirtschaft, 
Mattenhofstrasse 5, 3003 Bern 

M. R. GUY, Chef de service charge de l'examen, RAC, Changins, 1260 Nyon 

M. 0. STEINEMANN, Schweizerischer Saatzuchtverband szv, poststrasse 10, 
4502 Solothurn 

UNITED KINGDOM/ROYAUME-UNI/VEREINIGTES KONIGREICH 

Mr. P.W. MURPHY, Controller of Plant Variety Rights, Plant Variety Rights Office, 
White House Lane, Huntingdon Road, Cambridge CB3 OLF 

Miss E.V. THORNTON, Deputy Controller of Plant Variety Rights, Plant Variety 
Rights Office, White House Lane, Huntingdon Road, Cambridge CB3 OLF 

II. OTHER STATES/AUTRES ETATS/ANDERE STAATEN 

CANADA/KANADA 

Miss v. SISSON, Examiner, Agriculture Canada, Room 4135, Neatby Building, Ottawa, 
Ontario 

IRELAND/IRLANDE/IRLAND 

Mr. J. MULLIN, Controller of Plant Breeders' Rights, Agriculture House, 
Kildare Street, Dublin 2 

JAPAN/JAPON/JAPAN 

Mr. o. NOZAKI, First Secretary, Permanent Mission of Japan, 10, avenue de Bude, 
1202 Geneva 

NEW ZEALAND/NOUVELLE-ZELANDE/NEUSEELAND 

Mr. F.W. WHITMORE, Registrar of Plant Varieties, Plant Varieties Office, 
P.O. Box 24, Lincoln, Canterbury 

UNITED STATES OF AMERICA/ETATS-UNIS D'AMERIQUE/VEREINIGTE STAATEN VON AMERIKA 

Mr. S.D. SCHLOSSER, Attorney, Office of Legislation and International Affairs, 
u.s. Patent and Trademark Office, Washington, D.C. 20231 

Mr. L. DONAHUE, Administrator, National Association of Plant Patent Owners, 
230 Southern Building, Washington, D.C. 20005 

Mr. H. LODEN, Executive Vice-President, American Seed Trade Association, 
Executive Building- Suite 964, 1030, 15th Street N.W., 
Washington, D.C. 20005 

III. INTERNATIONAL ORGANIZATION/ORGANISATION INTERNATIONALE/INTERNATIONALE 
ORGANISATION 

M. D.M.R. OBST, Administrateur principal, Commission des Communautes 
europeennes, 200, rue de la Loi (Loi 84-7/9), 1049 Bruxelles 



IV. OFFICER/BUREAU/VORSITZ 

Mr. P. MURPHY, Chairman 
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V. OFFICE OF UPOV/BUREAU DE L'UPOV/BURO DER UPOV 

Dr. H. MAST, Vice Secretary-General 
Dr. M.-H. THIELE-WITTIG, Senior Technical Officer 
Mr. A. WHEELER, Legal Officer 
Mr. A. HEITZ, Administrative and Technical Officer 
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