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WAHRENO DER VORBEREITUNG DER TAGUNG GEFOHRTER SCHRIFTRECHSEL 

Vom Verbandsburo ausgearbeitetes Ookument 

The correspondence which was exchanged during the preparation of the session 
between the Office of the Union and the authorities of member States and which 
served as a basis for the elaboration of documents CAJ/VII/4, 5 and 6 is repro
duced in the Annexes to this document. The replies to the circular from the Of
fice of the Union (Annex I) are reproduced only in the original language in An
nexes II to XII and are arranged in the alphabetical order of the French names 
of the States. The replies have been summarized in documents CAJ/VII/4, 5 and 6 
of which, as usual, versions exist in the English, French and German languages. 

La correspondance t§changt§e au cours de la preparation de la session entre le 
Bureau de l'Union et les autorites des Etats membres qui a servi comme base pour 
!'elaboration des documents CAJ/VII/4, 5 et 6 est reproduite dans les annexes au 
prt§sent document. Les reponses ! la circulaire du Bureau de l'Union (annexe I) 
sont reproduits, en langue originale seulement, dans les annexes II ! XII dans 
l'ordre alphabetique des noms fran~ais des Etats. Ces rt§ponses ont ete resumees 
dans les documents CAJ/VII/4, 5 et 6 dent, comme d'habitude, des versions existent 
en anglais, en fran~ais et en allemand. 

Der wahrend der Vorbereitung der Tagung gefuhrte Schriftwechsel zwischen dem 
Verbandsburo und den Amtern der Verbandsstaaten, der die Grundlage fUr die Ausar
beitung der Dokumente CAJ/VII/4, 5 und 6 gebildet hat, ist in den Anlagen zum vor
liegenden Dokument wiedergegeben. Die Antworten auf das Rundschreiben des Verbands
buros (Anlage I) sind - nur in der Originalsprache - in den Anlagen II bis XII in 
der alphabetischen Reihenfolge der franzosischen Namen der Staaten aufgefuhrt. Sie 
sind in zusammengefasster Form in den Dokumenten CAJ/VII/4, 5 und 6 wiedergegeben, 
von denen wie ublich Fassungen in englischer, franzosischer und deutscher Sprache 
bestehen. 

[List of Annexes and Annexes follow/ 
Liste des annexes et les annexes suivent/ 
Liste der Anlagen und Anlagen folgen] 
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INTERNA TIONALER. VERBANO 

ZUM SCHUTZ VON 

f'l=LANZENZOCHTUNCEN 

GENF. SCHWEIZ 

~ (022) 99 9111 

Ill! 2.23.76 

Circular No. U 602 
-08.4 

UNION INTERNAT10NALE 
POUR LA PROTECTION 

DES OBTENT10NS VEG£! ALES 

GENM. SUISSE 

. ' 

INTERNA TlONAL UNION 

FOR THE PROTECTION OF 

NEW VARIETIES OF PLANTS 

GENE¥ A. SWITZERLAND 

34. chemin des Colombettes 
1211 Geneve 20 

December 15, 1980 

Subject: Preparation of the seventh session of the 
Administrative and Legal Committee 

Madam/Sir, 

In order that the Office of the Union may prepare 
the seventh session of the Administrative and Legal Com
mittee, I should appreciate your submitting the following 
to me, according to the decisions taken and wishes ex
pressed by the Committee during its sixth session: 

(i) any proposal for amendment of the Guidelines 
for Variety Denominations (if possible by January 31, 1981); 

(ii) your replies to the attached questionnaire (if 
possible by the dates mentioned on it); 

(iii) your opinion on whether the breeder should have 
access to the variety trials if he himself has no variety 
under trial and if the trials are also being conducted for 
another member State. It was stated during the sixteenth 
session of the Technical Committee that access to the trials 
would enable a breeder to examine the varieties bred· by his 
competitors and consequently to abstain from filing an appli
cation for protection if the variety being developed by him 
was identical or very similar to a variety already under test. 

If you wish to make observations on documents CAJ/V/2, 
CAJ/VI/3 and CAJ/VI/5, which contain comparative studies of 
certain aspects of national legislations, I should appreciate 
your sending them by February 27, 1981. 

Sincerely yours, 

~~ v£1~ 
Heribert Mast 

Vice Secretary-General 
Distribution: 

To the representatives of member States 
in t-hA ~r'lminic::t-l'"".:=!t-i~TA ;:mr! T.An.:=!1 r~mmit-1-AA 
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( UPOV) Qme/DMum: December 15, 1980 

INTERNATIONALER VERBANO 

ZUM SCHUTZ VON 

PFLANZENZUCHTUNGEN 

UNION INTERN A TIONALE 

POUR LA PROTECTION 

DES OSTENTiONS VEGET ALES 

INTERNATIONAL UNION 

FOR THE PROTECTION OF 

NEW VARIETIES OF PLANTS 

QUESTIONS RELATING TO PLANT VARIETY 
PROTECTION LEGISLATION 

Q U E S T I 0 N N A I R E 

Introductory Remark: The questions relating to plant variety protection legis
lation to be considered as a matter of priority according to the decisions taken 
by the Administrative and Legal Committee are listed below. 

1. National Treatment; Reciprocity (Article 3 of the Convention) - Please reolv 
by January 30, 1981, if possible 

(a) What plans are there for amendment of ~~e provisions concerning national 
trea~~nt and reciprocity? 

(b) Are the planned amendments necessary in view of the amendment of the 
Convention (deletion of ~~e list of species) or are they being made for o~~er rea
sons (membership of an economic Union)? 

2. Rights Protected; Scope of Protection (Article 5 of the Convention) - Please 
reolv by Februarv 27, 1981 

(a) What is covered by the term "propagating material" or the corresponding 
expressions used in national legislation? (?lease refer to paragraph ~2 of docu
ment CAJ/V/2 if the question is sufficiently answered thereby). 

(b) What activities in relation to propagating material fall within the scope 
of protection? (Please refer to document CAJ/V/2, Table 5, if the question is suf
ficiently answered thereby) . 

(c) Are the national rules sufficient to include in ~ multiplication within 
the scope of protection? 

(d) What amendments are planned to the legislation concerning propagating 
material? 

(e) What plans are ~~ere for: 

(i) extension of the scope of protection or the field of application 
of the definition of propagating material in order to cover plants 
grown from seed and intended for growing? 

(ii) extension of ~~e right provided for in the third sentence of 
Article 5(1) for ornamental plants to other vegetatively propa
gated species, in particular fruit species? 

(iii) extension of protection to the end product in the case of ornamen
tal plants, in general or limited to the case where the end product 
is covered if it is grown in a co~try wi~~out protection and im
ported into a member State? 

(f) A question was raised at the last session concerning the interpretation of the 
third sentence of Article 5(1) of the Co~vention. It was illustrated by the fol
lowing case: a breeder brings tulip bulbs cr rose bushes on to the market. A hor
ticulturist buys the bulbs or the rose bushes, multiplies them and sells cut flowers 
grown from them 'N'ithcut the consent of the breeder and •,:ithout ;,:ayment of royalties. 
In that case the mult~plication of the bulbs and the ros~ bushes bv iorticulturist 
does not fall under the !irst and second sentences of Article 5(1)~ since it is not 
done "for the purpose of commercial marketing" of the bulb or =ose bush. The question 
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does arise, ~owever, whether the third sentence of Article S(l) is not appli
cable to this case, in other words whether the ~ultiplied bulbs or rose bushes 
are not ornamental plants "normally marketed for purposes other than propaga
tion," ~vi th the result that protection is extended to t~em as "they are used 
commercially as propagating material in the production of orp.a.-nental plants 
cr cut flowers." Is this case provided for in your national law, and, i£ so, 
hciNJ _ 

3. Novelty (Article 6 of the Convention) -Please replv by January 30, 1981 

Are there any plans for the introduction of a period of grace of one year, 
and, if so, will it be for all species or for certain species only? 

4. Conditions for ~~e Validity of an Application for Protection and of an 
Application Number and Apclication Date - Please recly by January 30, 1981 

(a) What formal conditions have to be met by a national application for pro
tection to be considered validly filed, especially with respect to the documents 
to be filed, fees payable and the submission of propagating material? What plans 
are there for the amendment of these conditions? 

(b) In cases where an application for protection claims the priority of an
other application, what are the standards for assessing the validity of that other 
application? What plans are there for legislation on this matter or for the amend
ment of existing provisions? 

5. Provisional Protection (Article 7(3) of the Convention) - Please reclv by 
Februarv 13, 1981 

What amendments to the legislation on provisional protection are planned? 

6. Period of Protection (Article 8 of the Convention) - Please reply by 
February 13, 1981 

(a) What are the criteria determining the period of protection, especially 
where the law does not itself specify the period of protection but only sets limits? 

(b) What amendments to the period of protection are planned? 

7. Priority (Article 12 of the Convention) -Please reply bv Februarv 13, 1981 

(a) What amendments are planned to the rules concerning priority in order to 
allow the competent authority to request the advance submission of additional docu
ments and material where the application the priority of which is claimed has been 
rejected or withdrawn? 

8. Transitional Limitation of the Requirement of Novelty (Article 38 of the 
Convention) - Please reply by February 13, 1981 

(a) What plans are there for the amendment of the legislation concerning the 
transitional limitation of the requirement of novelty? 

(b) Is the system adopted by one member State, according to which the variety 
can only be protected if it has not yet been marketed in the country or abroad be
fore the entry into fo~ce of the legislative provisions by which protection is ex
tended to the genus or species to which ~~e variety belongs, considered acceptable? 
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?fUNZENztiCHTUNCEN 

!NTERNA TIONA(. UNION 

FOR THE ?ROTECTlON OF 
NEW V ARJETIES OF ?UNTS 

GENF. SOIW8Z 

" (022) 99 9111 

~- 2.23.76 

UNION INTERNA TIONAI.E 
i'OUR LA ?ROTECTlON 

DES CBTENTTONS vectr AW 

GEN£'/E. SUISSE 

Circulaire No 0 602 
-o 8. 4 

GENEVA. ~LAND 

34. chemin ces Coiomeettes 
1211 Gene-te 20 

Le 15 decernbre 1980 

Objet Preparation de la septieme session du Comite 
administratif et juridique 

Madame, Monsieur, 

Afin de permettre au Bureau de l'Union de preparer 
la septierne session du Comite administratif et juridique, 
je vous saurais gre de bien vouloir me faire parvenir 
- conformement a~x decisions prises ou aux so~~aits expri
mes a la sixieme session du Cornite - les elements 
suivants 

i) vos eventuelles propositions d'amende~~nt des 
Principes directeurs pour les denominations varietales 
(souhaitees pour le 31 janvier 1981 au plus tard); 

ii) vos reponses au questionnaire ci-joint (souhaitees 
pour les dates indiquees dans le questionnaire) ; 

iii) votre opinion sur la question de savoir si les 
obtenteurs devraient pouvoir avoir acces aux essais 
varietaux lorsqu'ils n'ont pas de varietes figurant dans 
les essais et lorsque les essais sent aussi effectues 
pour le compte d' un autre Etat mernbre. Il est rappele 
a ce propos qu'il a ete indique a la seizierne session du 
Cornite technique qu'autoriser l'acces aux essais per.met 
aux obtenteurs de prendre connaissance des varietes obte
nues par leurs concurrents, et ainsi de s'abstenir de de
poser une demande de protection lorsque leur variete en 
cours de creation est identique ou tres similaire a 
l'une des varietes a l'essai. 

I ... 
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Par ailleurs, si vous avez des observations a for
mu.ler sur les documents CAJ/V/2, CAJ/VI/3 et CAJ/VI/5, 
qui contiennent des etudes comparatives de certains 
aspects des legislations nationales, je vous saurais 
gre de bien vouloir me les faire parvenir avant le 
27 fevrier 1981. 

Veu.illez agreer, Madame, Monsieur, l'assurance de 
ma consideration d.istinguee. 

Le Secretaire general adjoint 

Heribert Mast 

Distribution : representants des 
Etats membres au Comite administratif 
et juridique 
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Date/Datum: 15 decembre 1980 

INTERNATIONAL UNION 

FOR THE PROTECTION OF 

NEW VARIETIES OF PLANTS 

~ : Sont enumerees c~-dessous 1es questions touchant au droit de la protect~on 
des obtent~ons vegetales q~ doivent etre etudiees en prior~te ccnformement aux 
decisions du Sous-groupe du Comite administratif et juridique et du Comite 1ui
meme. 

l. Traitement national; recioro'=ita (article 3 d~ la Con•;ention) - reconses 
souhaitees oour le 30 janvler 1981 

a) Quelles sent les modifications qu'il est propose d'apporter aux dispositions 
relatives au traiterr~nt national et a la reciprocite ? 

b) Les mod~fications sont-elles necessaires en raison de 1a modification de 
la Convention (abandon de la liste d'esp~ces), ou bien pour d'autres raisons 
(appartenance aux Communautes europeennes) ? 

2. Oroits oroteqes; etendue de 1a orotectior. (article 5 de la Convention) -
reponses souhaitses oour le 27 favrier 198l 

a) Que recouvre la notion de "materiel de :-eproduction ou de multiplication" 
ou les expressions correspondantes utilisees dans la legislation nationale ? 
(Faire reference au document CAJ/V/2, paragraphe 42, si celui-ci repond de fa~on 
satisfaisante a la question) • 

b) Quels actes se rapportant au materiel de reproduction ou de multiplication 
sont couverts par la protection? (Faire reference au document ~~/VI/2, paragra
phes 43 et 44, si ceux-ci repondent de fa~on satisf~isante a 1a que~tion). 

c) La legislation nationale est-elle suffisante pour couvrir la multiplica
t~on !!1 ~ par la protection ? 

d) Quelles sont les modifications qu'il est propose d'apporter aux dispositions 
de la legislation qui se rapportent a la definition du materiel de reproduction ou 
de multiplication ? 

e) Quelles sent les intentions quant a : 

i) l'extension de la protection, ou l'amenagement de la definition du 
materiel de reproduction ou de multiplication, de fa~on a couvrir les 
plants produits a partir de semences et destines a la plantation ? 

ii) l'extension du droit prevu A la troisieme phrase de l'article 5.1) pour les 
plantes ornementales A d'autres especes ~ultipliees par voie vegetative, 
notamment aux esp~ces fruitieres ? 

iii) l'extension de la protection au produit =cmrnercialise dans le cas des 
piantes ornementales, de fa~on generale, ou bien, de fa~on restreinte, 
au produit co.r.r.~erciali~e 1orsque celui-ci a ete produit ds.ns ur. pays 
sans protection et importe d~~s ~~ Eta~ ~embre ? 

f) Lors de la derniere session du Comite une question a ~te posee a propos del'in
terpretation de la troisiema phrase de l'article S.l) de la Convention. Le cas suivant 
a ete decrit a titre d'illustration : un obtenteur met des oulbes de tulipe ou des ro
siers dans le corrmerce. Un horticulteur achete ces bulbes cu ces rosiers, les multiplie 
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etcommercialise des fleurs coupees produites a partir des bulbes ou des rosiers ainsi 
multiolies, sans l 1 autorisation de l'obcenteur et sans paiement de redevance a 
celui:ci. Dans ce cas la multiplication des bulbes ou des rosiers par ~~horticulteur 
n 1 est pas couverte par la premi~re et la deuxi~rne phrases de l 1 article ~.1), pa7ce 
qu 1 elle n 1 a 9as lieu a "des fins d 1 ecoulement c~m.-ne~cial" des ~ulbes ou des ros~ers • 
on peut se demander si la troisi~me phrase de l art~cle 5.1~ s appl~~ue a ce cas, 
clest-a-dire si les bulbes de tulipe ou les rosiers multipl~es const~tuent des.plantes 
ornementales qui sent "normalement commercialisees a d'autres fins que la mult~p~~ca
tion", de telle fa~on que la protection s'applique a eux parce qu 1 ils.sont "ut~l~ses 
commercialernent comme materiel de multiplication en vue de la product~on.de pla~tes 
d'ornement ou de fleurs coupees". Ce cas est-i1 couvert par la legislat~on nat~onale 

-et si oui, comment ? 

3. Nouveaute (article 6 de la Convention) - reoonse souhaitee oour le 30 jan
vier 1981 

Est-il propose d'introduire un delai de grace d'un an et si oui, pour toutes 
les especes ou certaines d'entre elles seulement ? 

4. Conditions de validite de la demande de orotection et d'attribution d'un numero 
et d 1 une date de demande - reoonses souhaitees oour le 30 janvier 1981 

a) Quelles sont actuellement ces conditions au regard des demandes deposees 
au niveau national, concernant notamment les documents a deposer, les taxes et le 
materiel vegetal ? Quelles sont les intentions quant a la modification de ces con
ditions ? 

b) En cas de depot d 1 une demande de protection avec revendication de la prio
rite d'une autre demande, comment est jugee la validite de cette autre demande ? 
Est-il propose d' introduire une regle-"tentation de la matiere ou une modification de 
la reglementation existante et si oui, quelle sera cette reglernentation ? 

S. Protection orovisoire (article 7.3) de 1a Convention) - reoonse so~~aitee oour 
le 13 fevrier 1981 

Quelles sent les modifications qu'il est propose d 1 apporter a la legislation 
concernant la protection provisoire ? · 

6. Dur~e de la protectio~ (article 8 de la Convention) - reoonses souhait~es oour 
le 13 fevrier 1981 

a) Quels sent les criteres qui regissent la duree de la protection, notamment 
lorsque la loi prevoit des limites et ne fixe pas elle-meme la duree de la protection ? 

b) Quelles sent les modifications qu'il est propose d'apporter ~ la duree de la 
protection ? 

7. Priorite (article 12 de la Convention} ~ reoonse souhaitee oour le 13 fevrier 1981 

Quelles sont les modifications qu 1 il est propose d 1 apporter aux dispositions sur 
la priorite en vue de permettre au service competent d'exiger la fourniture anticipee 
des documents compla~en~aire et du materiel lorsque la demande dont la priorite est 
revendiquee a ete rejet~e ou retiree ? 

8. Limitation transitoire de 1 1 exicence de neuveaute (article 38 de la Convention} -
reoon~es souhaitees avant 1e 13 fevrier 1981 

a) Quelles sent les intentions quant a 1a modification de la legislation concer
nant la limitation transitoire de l 1 exigence de nouveaute ? 

b) Le systeme adopte par un Etat membre selon lequel ~~e variete ne peut etre 
protegee que si elle n'a pas fait 1 1 objet d 1 actes de commercialisation, dans ce pays 
ou ailleurs, avant l 1 entree en vigueur du texte legislatif par lequel 1a protection 
est etendue a l 1 espece a 1aquelle la variate appartient, est-il admissible ? 
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INTERNA OONALER VeRSAfiiO 
ZUM SQiUTZ VON 

I'A..ANZSNZOOiruNGEN 

( UPOV) INT!RNAT10NAI. UNION· 
FOR THE P"-OTeCnON OF 
NEW V AlUETlES OF ~TS 

CENF. SOiWSZ 

~ (022J 999lll 

@ 2.23.76 

UNION INTERNA T10NAI.S 
POUR 1.A PROTECT10N 

DES 08TENT10NS vecaTAW 

CENeYE. SUISSC 

Rundschreiben Nr. U 602 
-08.4 

GENEVA. SWTTm.l.ANO 

34. cnemm des ~mcettas. 
121l canwe 20 

15. Oezember- 1980 

Betrifft:- Vorbereitung der siebten Tagung des 
Verwaltungs- und Rechtsausschusses 

Sehr gaehrte Oamen und Herren! 

Om dem Verbandsburo die Vorbereitung der siebtan 
Tagung des VerNaltungs- und Rechtsausschusses zu er
moglichen, ware ich Ihnen verbunden, wenn Sie mir 
- in Obereinst~ung mit den auf der sechsten Tagung 
des Ausschusses getroffenen Entscheidungen und ge
ausserten Wunschen - uber.mitte1n wtir~en: 

(i) etwaige Anderungsvorschlage zu den Leitsat
zen fUr Sortenbezeichnungen (erbeten bis zum 31. Ja
nuar 1981) r 

./. (ii) ihre Antworten zu dem beigefiigten Fragebo-
gen (zu den auf dem Fragebogen se1bst angegebenen 
Daten erbeten) ; 

(iii) ihre Auffassung zu dar Frage, ob die Zilch
tar Zugang zu Sortenprufungan haben sollten, wenn sie 
selbst keine Sorten in der Prtifung haben und wenn die 
Prtifungen auch fur einen anderen Verbandsstaat durch
gefiihrt warden. Es wird in diesem Zusammenhang daran 
erinnert, dass auf der sechzehnten Tagung des Tech
nischen Ausschusses bemerkt worden ist, dass die Ge
nehmigung des Zugangs zu den Versuchen es dem Zuchter 
gestatten wrde, die von ihren Konkurrenten geziichte
ten Sorten in Augenschein zu nehmen und dass sie als 
Fo1ge hiervon auf die Hinter1egung einer Schutzrechts
anmeldung verzichten wrden, wenn ihre in der Entwick-
1ung befindli~he Sorte mit der bereits in der l?ri.ifung 
stehenden Sorte identisch oder dieser sehr ahn1ich ist. 

I . .. 
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Falls Sie sich. zu den Dokumenten CAJ/V/2, CAJ/VI/3 
und CAJ /VI/ S, die verg leich.ende Studien zu. bestimmten 
E'ragen der national en Rech.tssysteme enthal.ten, aussern 
mochten, so ware ich Ihnen dankbar; wenn Sie mir !hre 
Stellungnahme bis zum 27. Pebruar 1981 zukommen lassen 
wfu:den. 

Mit vorziiglicher aochachtung 

:~ v{1.n'i 
Heri.bert Mast 

Stellvertretender Generalsekretar· 

Verteiler: An die Vertreter der Verbandsstaaten 
im Verwaltungs- und Recht·sausschuss 
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15. Dezember 1980 

INTSRNA T10NAL UNION 

FOR THE PROTECTION OF 

NC:·N VARIET!ES OF PLANTS 

Vorbemerkung: Nachstehend sind die l:'raqen zum Sortenschutz aufgefuhrt, die nach 
den Entschliessunqen des crnterausschusses des ver..,altunqs- und Rechtsausschusses 
und des Ausschusses selbst vorranqig gepriif.t werden sollten. 

1. !nlanderbehandlunq; Geaenseitiqkeit (Artikel 3 des Obereinkommensl -
.~twort erbeten bis z~~ 30. Januar 1981 

(a) Welche ~erungen der Sest~nqen, die sich auf die Inlanderbehandlung 
und die Geqenseitigk.ait beziehen, sind l::eabsichtigt? 

(bl Werden die Anderung~~ ~it Rucksicht auf die ~erunq des Obereinkommens 
(Wegfall der A.:tenlistel oder aus anderan Gr.inden (Zugehorigkeit zu einer Nirt
schaftsgemeinschaftl !iir erforder1ich gehaleen? 

2. Inhalt des Schutzrechts; Schutzumfanc (Artikel 5 des Obereinkomrnens) -
Antwort erbecen bis zum 27. :ebruar 1981 

(al Was umfasst der Beqriff "Ver.nehrungsmaterial" oder die 1m nationalen 
Recht ver..,endeten entsprechenden Ausdrucke? (Bitte auf Dokument CAJ/V/2 Absatz 42 
verweisen, wenn die E'rage hierdurch ausreichend beantwortet 'Nirdl . 

(b) Welche das Ver.mehrungsmaterial betreffende Handlungen werden vom Schutz
umfang erfasst? (Bitte auf Dokument CAJ/V/2 Tabelle 5 ver..,eisen, wenn die E'rage 
hierdurch ausreichend beantwortet •..ri:dl . 

(c) Ist die nationale Regelung ausreichend, um Falle der ~ ~ Ver.meh--ung 
in den Schutzumfang einzubeziehen? 

(d) Ist beabsichtigt, die sich auf das Vermehrungsmaterial beziehenden ge
setzlichen Best~ngen zu andern unci in welcher Weise? 

(e) Ist beabsichtigt: 

(i) den Schutzumfang oder den Anwendungsbereich der Definition des 
Vermehrungsmaterials in einer lieise zu erweitern, dass Pflanzen, 
die aus Samen erzeugt werden und zur Anpflanzunq best~t sind, 
umfasst werden? 

(ii) das 1m dritten Satz von Artikel 5 Absatz (l) fUr Zierpflanzen vor
gesehene Recht auf andere Arten zu erstrecken, die auf vegetativem 
Weqe vermehrt werden, insbesondere auf Obstarten? 

(iii) den Schutz im Fall von Zierpflanzen auf das Endprodukt zu erstrek
ken? In allgemeiner Weise oder mit der Einschra~~ung, dass das End
orodukt erfasst wird, wenn es in einem Land erzeugt worden ist, in 
dem kein Schutz besteht, und in einen Verbandsstaat eingefuhrt Nird? 
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(f) In der vergangenen Tag~ng ist eine Frage zur Auslegung des dritten 
Satzes des Artikel 5 Absat: (1) des Obereinkotnmens aufgeworfen worden. Folgender 
Fall wurde zur Veranschaulich~ng gebildet: Der zuchter bringt Tulpenzwiebeln oder 
Rosenstocke in Verkehr. Ein Gartner kauft diese Zwiebeln oder di~se Rosenstocke, ver
mebrt sie und vertreibt die von den vermehrten Zwiebeln oder Rosenstocken stammenden 
Schr.ittblumen gewerbsmass~g ohne Zustir~ung des Zuchters und ohne Lizenzzahlung 
an diesen. In de~ genann~en Fall fallt die vermehrung der Zwiebeln oder Rosen-
stocke durch den Gartner deshalb nicht unter Artikel 5 Absatz (l) sa~z 1 und 2, 
weil sie nicht ~zum Zweck des gewerbsmassigen Absatzes" der Zwiebeln oder der 
Rosenstocke erfolgt. Es stell: sich die Frage, ob Artikel 5 Absatz (l) Satz 3 
auf diesen Fall anwendbar ist, d.h. ob es sich bei den vermehrten Tulpenzwie-
beln oder Rosenstocken um Zierpflanzen handelt, die "ublicher~eise nicht zu 
Vermehrungszweck:en qewerbsmassig vertrieben '"'erden", sodass sich der Schutz 
auf sie erstreckt, weil sie "als ver:neh--ungsmaterial zur Erzeuqung von Zier-
pflanzen oder Schnittblumen qewerblich verwendet werden". Ist der Fall nach 
Ihrem nationalen Recht geregelt und in welcher Weise? 

3. Neuheit (Artikel 6 des Obereinkommens) -
Antwort erbe~en bis zum 30. Januar 1981 

Ist beabsichtigt, eine Schonfrist von einem Jahr einzufuhren (bejahendenfalls 
fur a11e Arten oder fur bestimmte Arten}? 

4. voraussetzungen fGr die Wirksamkeit der Schutzrechtsanmeldung und der Ertei
lung einer Armeldenummer und eines Anmeldedatums - Antwort erbeten bis :urn 
30. Januar 1981 

(a) Welche formellen Voraussetzungen mussen fur eine nationale Schutzrechts
anmeldung erfullt sein, damit diese als formgerecht eingereicht gilt (insbeson
dere was die Einreichunq von Schriftstucken, die Zahlung von Gebuhren und die vor
lage von ver.mehrungsmaterial anbetrifft)? Ist beabsichtigt, diese Voraussetzungen 
ZU andern urA in Welcher Weise? 

(b) Wonach wird in Fallen, in denen fur eine eingereichte Schutzrechtsan
meldung die Prioritat einer anderen Anmeldung beansprucht wird, beurteilt, ob die 
andere Anmeldung formgerecht eingereicht ist? Ist eine Reqelung oder die Xnderung 
einer bereits bestehenden Regelung beabsichtigt und wenn ja in welcher Weise? 

5. vorlaufiqer Schutz (Artikel 7 Absatz (3) des Obereinkommens) 
Antwort erbeten bis zum 13. Februar 1981 

Ist beabsichtigt, das Recht betreffend den vorlaufigen Schutz ZU andern und 
wenn ja in welcher Weise? 

6. Schutzdauer (Artikel 8 des Obereinkommens) -
Antwort erbeten bis zum 13. Februar 1981 

(a) Nach welchen Kriterien regelt sich die Dauer des Schutzes, insbesondere 
in den Landern, in denen das Gesetz nicht die Schutzdauer selbst abschliessend 
regelt, sondern nur die Hochst- und Mindestgrenzen festsetzt? 

(b) Besteht die Absicht, die Schutzdauer zu andern und wenn ja in welcher 
Weise? 

7. Prioritat (Artikel 12 des nbereinkcmmens) -
Antwort erbeten bis zum 13. Feburar l98l 

(a) Ist beabsichtiqt, die Best~ungen uber die Prioritat zu arAern, urn es 
der zustandigen Dienstste1le zu gestatten, die vorzeitige Vorlage erqanzender 
Dokumente und von Material zu verlangen, wenn die Anmeldung, deren Prioritat be
ansprucht wird, zuruckgewiesen oder zuruckgenommen wird? 
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8. VorUbergehende Einschran~~ng des ~::ordernisses der ~euheit (Artikel 38 des 
Cberei.nkommens) - ;.nt·..tort er~etan b:i.s zu.'l\ lJ. :?e!:iruar 1.981 

(a) Sestab.t die Absicht, das Rech1: bet=ef::end die •ror'iiliergehende E:inschran
:<Unq des Erfordernisses der Neuheit zu andern? 

(bl Wird das von ei.nem verbandsstaat pr~~tiziarta System als zulassig ange
sehen, wonach dort eine Sorta nur geschtitzt wird, wenn sia weder im Inland noch 
im ;.usland vor !nkraft~eten der 3estimmunq durch die der Schutz auf die Gattunq 
oder Art, welcher die Sorta angehort, erstreckt wi:d, vertrieben worden ist? 

--- ooo ---

(Annex II follows/ 
L'annexe II suit/ 
Anlage II folgt] 
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Y~rwys c:b. in II onr.woord na: 
In reply plea~e quote: 

No •........... l:l./1./1.3/2/5 ........ .. 

AGRICU~TURE BUILDINGS 
HAMil. TON STREET 
PRIVATE SAG X179 
PRETOrUA 
0001 
Rep. of S.A. 

198! -01-16 

:ti·iD LEG.:l.L CCi··f!·!ITT2E OF 1 5 DECEH3ER 1 9 80 . 
- 08.4 

as fol:·:>'~~".rs on the v·aricu.s matters raised in yct..tr above:r.e:-_ticned 

Article I 0 i::-~pli·:::a.tes t~1at 3. d.~!10r!1.i~ation '.·lfli.~il has been previously applie·.-: can 
:,e ased 3.gain fer a r_e~i V.?.riety if t~e: vari~tv to which it has bee!l previ·:;usly 
3-pplie·i is !:':l l:o!:ger .i:-: c:.i.l tivaticn or suc!1 denomir...ation r.c longer o£ parc:i=-.tlar 
impcrta."lc·;;. 

I 'llOl.lld. sa·ggest tt'.:1t once a denominati•:m !:as ~ee."l used in co!l..nection witt. :=.."l 

c£.::.cially :::·e::c;;nise·:l ·.r:;.riet::r o£ which propagating ::taterial '.Yas ccr.-mercia:i.ized 
s-:..1.c!1 ·:.:!ncr:ti!laticil sho1 .. tld. 11ot be allo·:t~·i to be: used again eve!'l c .. £ter sttc!l ".J:ll"\iety 
!1as disap?eareC. i!"'~m tf:e a;ric~;_l~tral or'-tradir...g sc-:ne. A denomination repr~sents 
a descri?ti·.:n T..rr!i::!:.. is '\1 or sZ:~u.ld be) '.l!lio~--te anJ ~·rf1.ich aces on record for a.n 

I • -

i:::der":-:ri::i1:.3.::·l~ ;eri.od. '::£ tir:te.. ·r~:e:re.for~, al t!lottgl'l the pfl:rsical v.:.:.riet~,r ~ay· 
• • , •• 9 - .. • 

c.~s.~~·~ea!' \· .. .:;11.Cn .L :J.Cttnt.. i.: t!1c.t 3.l'.;a:rs ;,.ap?e!'lS as su.ch material ~r~ ust.ta.ll;t 
~reser"r-:d in ·.~e~~ n·~ols'l ~r ... e desc=i.oti-::: ~cc_etl'ler '..rit~l its C.encrn.ination a!'e .. -' .. J 

( O:' s!lQU2.:i =~) ~.1lln~c.ir_ed. i11 ofiicial r~:::cr-15 -:,.rhich form tt1e basis £or the 
a:ourovc .. l o£ n.~; __ , va!'iet~/ C.e!:C!::li:'".t..?.tio~ls. 

(ii) . ' 

/ i i.;) \.--...to.../ 
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'.-Thic}-1. ~re d.isclQsed to ~:~:: :J1.·;ne!'s o3 sttch ~1a~ieties ·~r-ly, any breeder, incl".Ad.ing 
tl1ose \.:flo l:..ave no -r.;arieti~s , .. 1.:.-1.de:' t!"'ial r:"L2..J ~Tisi t cur \l'ariety tria~s. Sti.C~1 visi t 5 

mu.,;t be arra!::;ed. in ::.d.~, .. a.YJ.c2 ?-Yld ta::e =:lace ,_u1~er strict sttper-.:.rision o£ 
senior of £.icers of :ny Di \.tis ion. 

Ki::dest regards 

Yours sincerely 
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ANSWERS TO QUESTIONNAIRE 

l. NATIONAL TREATMENT, RECIPROCITY 

0193 

(a.) Provi::;ion is already made for reciprocity as well a~· :.:qu,,l treat

ment o£ foreign breeders and o'W'!l nationals. No amendments in this 

connection are, therefore, visualized. 

(b) Not applicable 

2. RIGh~S PROTECTED; SCOPE OF PROTECTION 

(a) The definition of "propagating material" has been revised during 

1980 and now reads as follows :-

"any reproductive and vegetative propagating material, as SLtch, 

of a variety". 

In our interpretation, this includes all forms of propagatin0 

material. 

(b) Please refer to document CAJ/V/2, Table 5. 

(c) Our interpretation of the term "production", as it appears in 

Section 23 of our Plant Breeders' Rights Act, is that it includes 

multiplication in vitro. 

(d) In view of the amendments introduced during 1980, none concerning 

propagating material are planned for the immediate future. 

(i) In terms of our legislation a producer of plantlets of 

a protected variety can legally obtain his seed requirement~ 

from 

(a) the breeder, 

(b) persons l iceL.:'e'i by the breeder to sell such seed or 

(c) his own product 0n provided he is _l~cen~ed by the 

breeder to pro "Juce U1e seed of such variety. 

In the lattc:c ca.::;e, .tc \·!i.Ll !1ave to pay royaltie:> ·:m the 

seed so prl)ciuced f<H" -.Jvm ~·-<rposes. Having paid !'-:Jyal ties cr· 

the seed, it woLllJ n~...t be legal to collect royal tic::,; ·.)n 

the ~lantl<::ts grown from such seed as that ' . .Jould mean 

cullect iny double royal ties. 

(ii) We have no immediate plans to extend the right provided 

- for ornamental plants to other vegetatively propagated 

species. 

2/ ..... 



0194 CAJ/VII/8 
Annex II/Annexe II/Anlage II 

page 4, Seite 4 

2 

(iii) By means of a recem: amendment of our Plant Breeders' 

Rights Act it is now possible to extend the protection 

given by a plant breeder'3 right also to the sal.: o£ any 

product, normally not u.sed as propagating material, of the 

variety in respect of which a plant breeder's right was 

granted. Sllch extended protection is available only to 

(a) own nationals and . 

(b) breeders f~~m convo:ntion or agreem~~t countries but 

in the latter case only if corresponding pro.tection 

can be obtained in the convention or agreement country 

concerned. 

The protection will be valid irrespective of the co!lntrJ 

from where the product originates. 

(f) The case illustrated by yor.t will be covered by our Act in the sense 

that the action will be re')arded as oroduction o£ propagating ma

terial. "Prod!lction" in terms of our Act means production for 

any purpose and not only for commercial marketing. 

3. NOVELTY 

An amenmnen~ of o!lr legislation now allows a period of grace of one 

year, which applies to all species covered by the Act. 

4. CONDITIONS FOR THE VALIDITY OF ~~ APPLICATION FOR PROTECTION 

(a) An application for protection qualifies for filing only if it is 

accomp~lied by or as soon as all of these items have been sub

mitted 

(i) a descrip~:.on, in a ~ec:::.ni...:::.::.l q:..;,estionaire obl:ab.able from 

the registrar for this purpose, of a typical plant of the 

variety concerned and of the procedure to be used for the 

maintenance ::w.d reproduction of the variety concerned; 

(ii) ::;uch colottred illustrations as are required by the rf~·~l-:trar, 

of a typical plaut of the vari-:::ty concerned; 

(iii) an indicatLm of the denomination proposed for the variety 

concerned; 

(iv) writt~;;:n prou.f, •..rhere applicable, of the title or authority 

of _the legal representative or agent s!lbmitting such applica

t i 0!1 , .:u l.·.1 

3/ •... 
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(v) the i:ipplicatiun .i:'e..: · 
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The submi'"sion of p.copag.:Hing material for examination purpu..;e:;:; 

is a separate arrangement bet•11een the registrar and the ap"!J.t..l.

cant and does not a.ffect the filing of an application. 

(b) I.t' an application is preceded by an application by or on behalf 

of the same applicant for protection of the same variety in a 

convention ur agreement country and if the application has been 

deposited in accordance •N"i th the la\Vs in force in that country, 

priority shall be given to the preceding application. if 

Gi) it is submitted to the registrar in the prescribed form 

within the prescribed period of the date on which such 

preceding application \Vas duly deposited in a convention 

country or an agreement country; 

(ii) it is accompanied by a claim in respect of the priority 

thereof; and 

(iii) it is accompanied by the prescribed application fee. 

The claim in respect of priurity must be confirmed by lodging with 

the registrar a copy, certified as correct by the appropriate 

autho.I'ity in the convention or agreement country in question, of 

each document which constitu.ted the preceding application. 

There are no immediate plans to amend the prescription as set 

out here before. 

5. PROVISIONAL PROTECTION 

Sections 14, ·1 5 and 16 of our Plant Breeders' Rights Act already provide 

f:•r provisional prot<:ctlon a~ c.r.i.v::..:... . .t~E:d in Article 7 ( J) of the Con

'/eut.i.on. 

b. PERIOD OF PROTECTION 

( -~) Br-oadly speaking, the rate cf multiplication, the perennial i ty 

ax1d expected corrunercial l i! ·: a.re taken into consideration when 

periods of protection are cunsi.iered. 

(t;}. Uo imr:te,i.i.ate arnendment~ .Jf the periods of protection are planned. 

4/ ..... 
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7. PRIORITY 

(..i) None. 

8. TRANSITIONAL LIMITATION OF THE REQUIREJ1ENT OF NOVELTY 

(a) According to a recent amendment of our plant breeders' rights 

legislation, the registrar may W'ithin a period of six months from 

the date on which the Act became applicable to a genus or species 

for the first time, in his discretion consider an application 

for the grant of a plant breeder's right in respect of a variety 

of the genus or species concerned regardless of the fact that 

such variety is generally known for longer periods than those 

prescribed. 

<b) This system is not followed in South Africa and will never be 

introduced. 

On the contrary, our legislation permits, if the registrar so de

cides, the protection of varieties which, for example, have been 

commercialized in South Africa or abroad for 3 or 8 years respec

tively on the date when the Act becomes applicable to the genus 

or s~ecies concerned for the first time. 

[Annex III follows/ 
L'annexe III suit/ 
Anlage III folgt] 
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(0511) 57 04 "201 
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oatum 

27. 01. 1981 

Betrelf Vorbereitung der 7. Tagung des Verwaltungs- und Rechtsausschusses 

Sehr geer~ter Herr Dr. Mast! 

Zu den Fragen des o.a. Rundschreibens nehmen wir wie folgt Stellung: 

1. Zu den Leitsatzen fur Sorter~ezeichnungen haben wir (abgesehen von der bereits 

ins Auge gefaBten Uberarbeitung der Klassenliste) keine ~~derungsvorschlage. 

2. Antworten zu dem beigefugten Fragebogen s. Anlage. 

3. Nach deutschem Recht (§ 31 des Sortenschutzgesetzes) steht jedem die Einsicht 

in den PrUfungsanbau einer angemeldeten Sorte frei. Die Einsicht in den PrUfungs

anbau einer geschutzten Sorte steht jedem frei, der ein berechtigtes Interesse 

glaubhaft macht. Nach einem inzwischen ergangenen Orteil ist der Eegri££ "be

rechtigtes Interesse" sehr •..reit auszulegen, so daB es praktisch fast i.mruer an

genorrEen werden muB, sobald irger.d jemand Uberhaupt glaubhafteGrUnde gleich 

welcher Art fUr die Einsichtnar~e g~ltend macht. ~vir beabsichtigen deshalb, in 

~~lehnung an die deutschen patentrechtlichen Vcrscrxiften in der in !~beit be-

fir.dlichen Ncvellierung des Sortenschutzgesetzes das Erforcernis des berechtig-

ten Iriteresses zu streichen. Dies hat zunachst einen fonr..::tlen Vorteil. Es ent-

hebt uns der Not<;endigkeit, i.!:l Einzelfall C.ie Frage des Vorliegens des "berech-

Pcstanschrift 
Postfach 51 04 40 
300~ Hannover 61 

Dlenst;ebaude 
H3nnover 51 
Osterfelddamm 80 

F~rns;lrecher 

Vermlttlun'J 
(0511) 5704-1 
Tel<>x 9 ~ 7:!:! bgrha d 

Kernarbcitszeit 
S.JIJ-16.00, tr. -15.00 

Kanto 
Bundeskasse Hanno,·er 
Postschec.<konto 50 18-304 
BLZ 2SO 100 JO 
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tigten Interesses" zu prQfen und Uber die Eir.sichtr~e formell zu entschei

den. Sachlich erscheint die Vorschrift auch nicht notwendig, da bisher keine 

Falle vorgekoomen sind, in denen jemand eine Einsicht begehrt hatte, ohr.e da

fllr Griinde anzugeben, die nicht auch t'lie Annahme eines "berechtigten Interes

ses" rechtfertigen ·~den. AuBerdem konnen die legislativen Griinde fUr die 

Einsichtgewahrung, namlich jemandem die l1cglichkeit zu geben, sich zu verge

wissern, ob eine andere Ar~eldur.g seine Rechte verletzt, bei jemandem, der 

z.Z. keine Sorte im Verfar~en hat, ebenso vorliegen wie bei jemandem, bei dem 

dies der Fall ist. Deshalb erscheint eine Unterscheidung danach, ob der Ein

sichtbegehrende selbst eine Sorte in der PrQfung hat, nicht sehr sir~voll. 

Im Ubrigen erscheint es in Anlehnung an die Eandhabung im Patentwesen zweck

maBig, den Bestand der geprUften Sorten als allgemeine Informationsquelle 

Uber den "Stand der Technik" zur Verfugung zu stellen, um anderen Zuchtern 

die Mcglichkeit zu geben, ihre Arbeit daran zu orientieren. 

4. Zu den Dokumenten CAJ/V/2, CAJ/VI/3 und CAJ/VI/5 haben wir im Augenblick keine 

Bemerkungen zu machen. 

Mit freundlichen GrUBen 

Im Auftrag 

Kunhardt 

Anlage 
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Hannover, den 27. Januar 1981 

. ., 
·~· t,e 1 1 u n g n a h me 

zu einze1nen Fragen zum Sortenschutzrecht 

1. Inlanderbehandlung; Gegenseitigkeit (Art. 3 des L~ereinkommens) 

Knderungen werden mit Rucksicht auf den Wegfall der Artenliste fUr erforder

lich gehalten. FUr die Wahl der verbleil::lenden Alternativen (Inlanderbehand-

1ung oder Gegenseitigkeit) wird allerdings die Zugehorigkeit der Bundesrepu

blik Deutschland zur Europaischen Wirtschaftsgemeinschaft in Betracht gezogen 

werden. Nach dem derzeitigen Stand der Erwagungen konnte die Losung so aus

sehen, daB fUr Anmelder aus anderen EWG-Mitgliedstaaten Inlanderbehandlung, 

fUr Anmelder aus anderen Staaten Gegenseitigkeit vorgesehen wird. 

2. Inhalt des Sortenschutzrechts; Schutzumfana (Art. 5 des tlbereinkommens) 

a) Der derzeitige Umfang des Begriffs "VermehrJ.ngsgut" ist in Dokument 

CAJ/V/2 Nr. 42 zutreffend wiedergegeben. 

b) Die derzeit vom Schutzumfang erfaBten Handlungen sind in Dokument CAJ/V/2 

Tabelle S im wesentlichen zutreffend wiedergegeben, mit der MaBgabe, daB 

eine Anzahl der dort aufgefUhrten Handlungen nach unserer Rechtsauffassung 

ebenfalls unter die in unserem Gesetz aufgefUhrten Oberbegriffe fallt. 

c) Nach der derzeitigen Regelung ist die in vitro Vermehrung von generativ 

vermehrten Sorten vom Sortenschutzgesetz nicht erfaBt. 

d) Es wird erwogen, die gesetzlichen Bestimmungen Uber das Vermehrungsgut zu 

andern. 

e) Dabei werden folgende Moglichkeiten geprUft: 

{i) Ersetzung des Begriffs "Vermehrungsgut'' durch das Wort "Anbaumaterial" 

mit einer Definition, die auch Jungpflanzen generativ vermehrter Sor-
-

ten umfaBt. 
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(ii) Es bedarf noch weiterer Prufungen und Diskussionen, cb kunftig die 

vegetative Ve-~ehrung von Pflanzen bestimmter Arten im eigenen Ee

trieb auch dann dem Schutz unterworfan werden sell, wenn diese Ver

mehrung nicht wiederum der Erzeugung und dem Vertrieb von Vermeh-~ngs

gut, sondern von Erntegut dienen sell. Womit insbesondere die An

zucht von Obstpflanzen aus Ablegern cder Stecklingen der Pflanzen ei

ner geschutzten Sorte mit dem Ziel, damit gewerbsmaBig Fruchte zu er

zeugen und zu vertreiben, erfaBt werden kcnnte. 

(iii) tlber die Frage, ob der Schutz bei Zierpflanzen unter gewissen Voraus

setzungen·auf das Endprodukt erstreckt werden sollte, werden wir uns 

Gedanken machen, falls hierzu von anderer Seite konkrete WUnsche 

und Vorschlage gemacht werden sollten. 

f) Die Bestimmung des Art. 5 Abs. 1 Satz 3 des unereir~~ommens hat in unserem 

Gesetz durch folgenden § 15 Abs. 2 ihren Niederschlag gefunden: 

"Eei Zierpflanzen ist der Sortenschutzir~aber darUberhinaus allein befugt, 

Pflanzen oder Pflanzenteile, die UblicherNeise zu anderen als Vermeh-~ngs

zwecken vertrieben werden, gewerbsmaBig zur Erzeu~~ng von Zierpfl~~zen oder 

Schnittblumen zu verNenden." 

Bei dieser Fassung ist fUr uns eindeutig, daB die gewerbsmaBige Erzeugung 

und VerauBerung yon Schnittblumen dem Schutzrecht unterliegt, wenn diese 

von Pflanzen gewonnen wurden, die ihrerseits durch die Vermehrung z.B. 

gekaufter Blumenzwiebeln (Tulpen sind bei uns allerdings nicht schutz

fahig) oder Rosenstccke erzeugt wurden. 

3. Neuheit (Art. 6 des tlbereinkommens) 

Es ist beabsichtigt, eine einjahrige Neuheitsschonfrist fUr alle Arten 

einzufUhren. 

4. Voraussetzungen fUr die Wirksamkeit der Schutzrechtsar~eldung und der Ertei

lung einer Anmeldenummer und eines Ar~eldedatums 

a) Eine Anmeldung wird zunachst als formgerecht eingereicht angesehen, wenn 

der Anmeldevordruck und als Anlage dazu die Anmeldebeschreibung (tech

nischer Fragebcgen) formgerecht ausgefullt eingegangen sind. Mit dem Ein

gang dieser Schriftstucke wird die Ar~eldenummer und das Anmeldedatum 

festgesetzt. 
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Die Zahlung der Gebahren und die Einsendung des Vermehrungsqutes sind fUr 

die Anmeldung zwar ebenfalls erforderlich. Dies kann jedoch innerhalb be

stimmter Fristen nachtraglich geschehen und hat, wenn es nicht ordnungs

gemaB geschieht, folgende nachtragliche Auswirkungen auf die Ar~eldung: 

Nichtzahlung der GebOhren: Die ~~eldur~ gilt ex tunc als nicht gestellt. 

Nichteinsendung von Vermehrungsgut~ zurackweisung der Anmeldung. 

Eine Anderung ist nicht beabsichtigt. 

b) Wird die Prioritat einer Anmeldung in einem anderen Verbandsstaat fUr eine 

bei uns vorgelegte Anmeldung beansprucht, so beurteilen wir die Ordnungs

maBigkeit der Erstanmeldung nach den vom Anmelder vorzulegenden Unterlagen 

Uber die Erstanmeldung. Wir gehen dabei davon aus, daB auch andere Ver

bandsstaaten (ebenso wie wir) die nach Art. 12 Abs. 2 des Ubereinkommen 

erforderliche Beglaubigung dieser Unterlagen nicht erteilt, wenn die An

meldung nicht wirksam hinterlegt wurde. In Zweifelsfallen kann bei dem 

Staat der Erstanmeldung nachgefragt werden. 

Eine Anderung dieser Randhabung ist nicht beabsichtigt. 

5. Vorlaufiger Schutz (Art. 7 Abs. 3 des tlbereinkommensl 

Eine Anderung der derzeitigen Regelung ist nicht beabsichtigt. 

6. Schu tzdauer (Art. 8 des Ubereinkommens) 

a) Die Schutzdauer ist im Gesetz festgelegt und zwar fUr bestimmte langlebige 

Arten, deren Zuchtung lange Zeitraume erfordert (insbesondere Baume) 

25 Jahre, im Ubrigen 20 Jahre. 

b) Die Schutzdauer selbst sell unverandert bleiben. Da aber insbesondere der 

in Art. 8 Abs. 1 des Obereinkommens und in unserem Gesetz verwendete Be

griff "Baume" etwas unprazise ist und bei einzelnen Arten die Frage offen 

laBt, ob sie schon zu den Bauman zahlen oder noch zu den Strauchern, sollen 

die GehOlzarten, die als Baume die langere Schutzdauer genieBen sollen, in 

einer Verordnung einzeln aufgefuhrt werden. 
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7. Prioritat (Art. 12 des Obereir~ommens) 

Es ist beabsichtigt, vorzusehen, daB das Bundessortenamt das zur Prufur.g er

forderliche Vermehrungsgut vor Ablauf der in Art. 12 genannten Vierjahresfrist 

anfordern kann, wenn die Erstanmeldur.g in einem anderen Verbandsstaat, deren 

Prioritat beansprucht wird, zurGckgenommen oder zurGckgewiesen wird. 

8. VorUberqehende Einschrankunq des Erfordernisses der Neuheit (Art. 38 des 

Obereinkommens) 

a) Es besteht die Absicht, die bereits bestehende Neuheitsschonfrist von vier 

Jahren fur den Inlandsvertrieb bei neu aufgenommenen Arten fur einzelr.e 

Arten (insbesondere Baume) auf sechs Jar~e zu verlangern (gleiche Fristen 

wie fUr den Auslandsvertrieb nach ~xt. 6 Abs. 1 lit. b ii des u~ereinkom

mens) . 

b) Unser Gesetz folgt der Bestimmung des Art. 6 Abs. 1 lit b ii des tlbereinkom

mens, wonach ein Auslandsvertrieb von vier bzw. sechs Jahren der Erteilung 

des Sortenschutzes nicht entgegensteht, gleich ob es sich um eine neu oder 

schon frUher in das Verzeichnis der schutzfahigen Arten aufgenommene Art 

handelt. Eine Einschrankung dieser Regelung wUrden wir im Hir~lick auf 

Art. 6 Abs. 2 des t~ereinkommens nicht vorsehen. Damit ist nicht zu der 

Frage Stellung genommen, welche Grunde in einem anderen Verbandsstaat zu 

einer anderen Handhabung AnlaB gegeben haben. 

I 

lj,lh: ! {!)) t-Li [Annex IV follows/ 
L'annexe IV suit/ 
Anlage IV folgt] 

Kunhardt 
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~'l:i~iSTERE DE \.'AGRICULTURE 
BRUXELLES,le 25 ,-. ~ 

-·' :-':,.,' t 

Rue de Staasart, 36 

ADMINISTRATION 

de 
L'AGRICUL TURE et d~ L'HORTlCUL TUnE 

Monsieur H. Mast 

Secretaire general adjoint de l'U.P.O.V. 

34, Chemin des Colombettes 

CH- 1211 Geneve 

L Suisse _j 

VOTRE I..ETTRE OU VOS REFERENCES NOS REFERENCES 

RR/842 / 
/"l.-(-'1 

ANNEXES 

06JET : VIIe session CAJ. 

Monsieur le Secretaire general adjoint, 

Comme suite a votre lettre circulaire U 602 du 15.12.1980, 
-08.4 

j'ai l'honneur de vous faire parvenir ci-dessous les remarques 
demandees pour le 31.01.1981 et 13.02.1981. 

point i : 

point iii 

Propositions d'amendement des principes directeurs 
pour les denominations varietales : 
Le Service n'a aucun amendement fondamental a pro-
poser. Eu egard au texte de l'article 13 de la 
nouvelle Convention, il faudra sans doute revoir les 
dispositions concernant l'usage des chiffres, mais 
le nouveau texte de la Convention (art. 13,2, deux-
ieme phrase) ne trouvera pas d 1 application en Bel-
gique (denominations composees uniquement de chiffres). 
D'autre part je maintiens mes propositions de revision 
des classes de denornir.ations, introduites anterieurement. 
Ces propositions n'ont pas encore ete commentees a 
l'U.P.O.V. 

Visite aux essais 
Les obtenteurs n'ayant pas de varietes dans les essa~s, 
ne doivent pas avoir acces. Quant aux essais effec
tues pour le compte d'un autre Etat membre, selon 
l'accord type de l'U.P.O.V., ces essais sont unique
ment accessibles aux parties concernees. 

./. 
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point ii 
quesdonnaire 

1. Traitement national et reciprocite (article 3 de la 
Convention). 
Le projet de nouvelle lei belge sur la protection 
des obtentions vegetales ne prevoit pas de recipro
cite a l'interie~r de l'U.P.O.V., par suite de l'a
bandon de la liste des especes a proteger obliga
toirement et par suite de l'appartenance de la 
Belgique aux C.E. 

3. Nouveaute et delai de grace d'un an (article 6 de 
la Convention). 
Oui, la nouvelle legislation belge prevoit l'intro
duction d'un delai de grace d'un an et ce pour tou
tes les especes. L'application du principe du delai 
de grace parait cependant d'une plus grande utilite 
dans le domaine des plantes agricoles. 

4. Introduction des demandes de protection 
a) Les conditions de depot des demaudes sent specifi

ees1p& ce qui concerne la Belgique)dans le cha
pitre I de l'arrete royal du 22 juillet 1977 sur 
la protection des obtentions vegetales. Un autre 
arrete de la meme date regle les taxes. Ces con
ditions ne doivent pas etre modifiees. 

b) Droit de priorite : 
La validite de la premiere demande est jugee sur 
base des dispositions de l'article 10 de la lei du 
20 mai 1975 sur la protection des obtentions vege
tales. 
La mise en application des nouvelles dispositions 
de la derniere phrase de l'article 12,3) de la 
nouvelle Convention, relatives a la fourniture des 
documents et du materiel, demandera cependant une 
concertation organisee entre les Etats en vue de 
se communiquer en temps utile les demandes reje
tees ou retirees, dont la priorite est revendiquee. 

5. Protection provisoire (article 7.3 de la Convention) 
Une protection provisoire de la variete est prevue 
par les articles 36 et 37 de la lei du 20 mai 19i5 
sur la protection des obt~ntions vegetales. 
Des modifications a ces dispositions ne sont pas 
prevues. 

6. Duree de la protection (article 6 de la Convention). 
Criteres regissant la duree de la protection en Bel
gique : 
1) les plantes annuelles agricoles et legumieres : 

20 an~ sauf les pommes de terre : 25 ans ; 
2) les especes fruitieres : 25 ans, sauf le fraisier 

20 ans ; 
3) les arbres forestiers et le houblon : 25 ans ; 
4) les especes ornementales actuellement protegees en 

Belgique : 20 ans. 
Pas de modifications en vue. 

. I. 
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Les nouvelles dispositions de l'article 12,3) de la 
nouvelle Convention, visees au point S,b 0 de la 
presente, sent egalement prevues dans le nouveau 
projet de loi belge sur la protection des obtentions 
vegetales. 

8. Limitation provisoire de l'exigence de nouveaute 
(article 38 de la Convention). 
a) La limitation provisoire de l'exigence de la 

nouveaute est regie par l'article 49 de la loi 
du 20 mai 1975. 
Cet article applique deja les nouvelles disposi
tions de l'article 38 de la nouvelle Convention. 
11 n'y a done pas lieu de modifier cet article 
dans le fond. 

b) Le systeme adopte par un Etat membre, decrit au 
point 8,b du questionnaire, semble en contradic
tion avec l'article 38 de la Convention. 

Veuillez agreer, Monsieur le Secretaire general adjoint, 
l'expression de mes sentiments tres distingues. 

Au Nom du Ministre : 
Pour le Directeur-general ; 
L'Ingenieur en Chef-directeur, 

ir. J. Rigot 
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BRUXELLES, le 

Rue de Stassart, 36 2 8 -01- 1981 

ADMINISTRATION 

da 
r 

~ionsieur H. MAS!" · 

Secretaire general adjoint L'AGRICULTURE et de L'HORTlCULTURE 

L 

u.P.o.v. 
Chemin des Colombettes, 34 

CH-1211 Geneve 20 Suisse 
J 

VOTRE L.ETTRE OU VOS REFERENCES NOS REFERENCES 

RR/842 /Lf 6 
ANNEXES 

oaJET VII e session C.A.J. 

Monsieur le Secretaire general adjoint, 

Comme suite a votre lettre circulaire U 602 du 15.12.1980, j'ai 
l'honneur de vous faire parvenir ci-dessous -08.4 les remarques 
demandees pour le 27.02.1981. 

Questionnaire du 15.12.1980. 

2. Droits proteges ; etendue de la protection (article 5 de la Convention). 

a) et b) : L'article 2 de la loi du 20 mai 1975 sur la protection des 
obtentions vegetales definit le materiel de reproduction et 
de multiplication protege en vertu de cette loi. 

e) 

(ref. point~ 42, 43 et 44 du document CAJ/V/2), 
les actes couverts par la protection en Belgique sont specifies 
dans !'article 21 de la loi precitee. 

c) L'article 2 de la loi du 20 mai 1975 precitee permet de considerer 
le materiel obtenu "in vitzo" comme du mat:eriel defini par cet 
article. D'autre part des arretes royaux specifient le materiel a 
proteger par espece. 

d) Les dispositions de base specifiees dans la loi du 20 mai 1975 
(articles 2 et 21) ne seront pas modifiees, l'article 5 de la 
Convention n'ayant pas ete change. 

i) La protection des especes, multipliees en regle generale par voie 
generative (semences), a ete etendue aux plantes et parties de 
plantes (produites a partir de semences) destinees a la plantation~ 
(A.R. du 12.02.1979). 

. I . . 
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Las dispositions du 3ieme paragraphe da l'article 21 
de la Loi du 20 mai 1975 se limitent aux plantes orne
mentales. L'extension de ces dispositions aux plantes 
fruitieres n'est pas prevue. 

La Belgique ne prevoit pas de modification dans la situ
ation actuelle en matiere de protection du produit final 
commercialise. 

Le cas decrit tombe bien sous l'application de l'article 
5,1 3ieme phrase. Ce cas est egalement prevu par l'article 
21, derniere phrase, de la loi belge sur la protection des 
obtentions vegetales. (production de materiel de multipli
cation en vue de l'utilisation de ce materiel pour la pro
duction commerciale de fleurs coupees. 

Veuillez agreer, ~onsieur le Secretaire general adjoint, l'expression 
de roes sentiments tres distingues. 

Au Nom du Ministre 
Pour le Directeur general ; 
L'Ingenieur en chef-directeur, 

(Annex V follows/ 
L'annexe V suit/ 
Anlage V folgt] 
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Att.: Vice Secretary- General Dr. H. Mast 
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24. February 1981 

PN/81 - 124 

Subject: Preparation of the seventh session of the Administrative and Legal 

Committee 
Circular No. 0 602 

-08.4 
of December 15, 1980. 

With reference to our phonecall in the end of January I can inform you that I 

only now have had time to send Mr. Skov my comments to the draft, he has pre

pared to answer item i) and ii) in the above mentioned letter. Hereafter you 

will as soon as possible receive our answer to the two items directly from Mr. 

Skov. 

To the third item (iii) concerning access to the trials, we have understanding 

and sympathy for access to the trials also for non-applicants, as we find it 

useful for breeders to know the material of the competitors. Also because of 

the reason mentioned in your letter. 

Furthermore our experience is that breeders very often know the material from 

the competitors and secrecy therefore in most cases seems unnecessary. 

However access shall only be given if following requirements are fulfilled: 

a) If testing is carried out for other authorities also, the involved autho

rities must have agreed upon. 

I believe most bilateral agreements have included restrictions on access 

to documents and trials (article 6 in the OPOV Model Agreement for Inter

national Cooperation in the Testing of Varieties). 

. ••. 2 
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b) Access shall only be given if visitors are accompanied by staff-mem

bers of the examining authority. 

I apologize for the delay I have caused and thank you for your understand

ing for the time problems we have in our office because of the present work

load. I thank you also for the correction you made in the report, now adopt

ed as the detailed report reproduced in document C/XIV/17. 
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1 \ Statens 
6~ Planteavlsfors0g 

Statens Planteavl:· 
Virumgaard - Kongeveje. ~3 

OK 2800 Lyngby 

Dr. Heribert ~ast 
Vice Secretary General 
UPOV 
34, chemin des Colombettes 
1211 Geneve 2o 
Schweiz. 

Guidelines for Varietv Denominations. 

Dear Heribert. 

Telefon (02) 85 50 57 

dato March 5, 1981 

Sag nr. 74-o 
{bedes at"fo~ ' svars"""e'SC!"! 1 

HS/AJ 

In connection with the discussion on the above subject, I would like to 
raise some points which might be taken into consideration. 

1. The naming of the great number of chrysanthemum-mutants is getting more 
and more confusing. A new variety may be named Snapper, first mutant Bronze 
Snapper, second mutant Salmon Bronze Snapper, and - if they could continue 
- we might have Pale Salmon Bronze Snapper and Light Pale Salmon Bronze 
Snapper. Since there are also Pale Salmon Snapper and Golden Bronze Snapper 
the confusion is complete. 

I would recommend the question to be dealt with by the competent bodies of 
UPOV. 

2. The Mei-names continue giving trouble. They have now four syllables in 
stead of three: 

Heibiranda 
~leiranoga 

1·1e icubas i 
r~eijikatar 
r1eidanego 
r·1ei fikali f 

Even with the risk of getting synonyms, we in Denmark have now decided to 
refuse such names if they consist of more than three syllables, the reason 
being that such names are not easy to remember and cause confusion to a 
purchaser of normal attentivenes. 

Best regards 
nc,por.se a sigr.er 

r=r ~.~·-······························-
Fie:-:>onse t prC;Jc.:rer 
~ar M ............................. . 
c o;::>:c p~ inl orr,-:<ion 
i-.~ .......................................... . 
i\ i .................... :-.................. -
l,.l_ ............................. -

' ' lj,, ... ······························-
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Statens 
. ( 

PI anteavlsfo rsog 

Dr. Heribert Mast 
Vice Secretary General 
UPOV 
34, chemin des Colombettes 
1211 Geneve 2o 
Schweiz. 

Dear Heribert. 

0213 

Statens Planteavlskontor 
Virumgaard - Kongevejen 83 
OK 2800 Lyngby 
Telefon (02) 85 50 57 

data r·iarch 5' 1981. 

Sag nr. 74-o 
fbecles antert' svars"nv .. sen) 

HS/AJ 

I refer to the questionnaire sent by letter of December 15, 198o, in which 
you request information concerning our plans in the legislative field. 

First I would like to say that at present it is not possible to give an 
official answer, because I expect the Minister of Agriculture to set up a 
committee to be entrusted with the task of reviewing our law. 

The present situation is as follows: 

On an earlier occasion I have sent you a Draft Bill to be presented to Par
liament. This presentation has now taken place. 

ad 1. At present there are no plans to change the existing system concerning 
national treatment and reciprocity. I have recently submitted Draft Regula
tions according to which national treatment in respect of the species listed 
in the Annex to the 1961-text is granted to nationals (etc.) of member Sta
tes and reciprocity is required for all other species. 

I have also proposed that nationals (etc.) of States having ratified the 1978-
Act should be admitted to get protection on the basis of reciprocity, even 
before the Act enters into force. 

However, I would like the question to be considered by a new law revision 
committee. 

ad 2 a. See doc. CAJ/V/2, par. 42. I would like to add that for the purposes 
of the expected law-revision I am at present drafting a definition of "~
wing material" as "living plants or parts of plants for further growing, such 
as seeds, seed potatoes, grafting material (buds and twigs) and bulbs, as 
well as vegetatively propagated plantlets and pot plants." 

ad 2 b. See doc. CAJ/V/2, table 5. 

ad 2 c. 'fes. 

ad 2 d. See ad 2 a. 

ad 2 e. 

(i) No plans, since new quality and phytosanitary rules require the seed 
used for plantlets to be purchased in the ordinary way. 
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(ii) Our law authorizes the Minister to provide that commercial propagation 
for purposes other than the sale of the ·plants (eo. a fruit-grower's 
production of plants for his own use for fruit production) shall be 
subject to royalties - but shall not require permission from the bree
der. Only a few species have been brought under this provision, but 
the provision may be used for other species. 

(iii) I consider it politically impossible to extend the protection to cut 
flowers, except - maybe - for cut flowers imported from countries 
where protection is not available. 

ad 2 f.I regret not being able to answer the question. It will be dealt with 
in the revision committee. 

ad 3. No, and I doubt if a period of grace will be acceptable. 

ad 4 a. We require: 

i) detailed answers to the questions 
in the application form 

ii) technical questionnaire duly filled -
or similar information 

iii) signed documents of assignment or repre
sentation power, if applicable. 

We do not conside~ the payment of the application fee as a condition for a 
valid ~pplic::.tion. 

!he question of considering the delivery of a cced sample as a necessary part 
of the application should be discussed. 

ad 4 b. He require a copy of the first application duly certified by the corre
sponding authority. 

ad 5. \rle plan to adopt the Swedish system for"infringement" during the appli
cation period (which corresponds to more or less Article 6o of the Danish Pa
tent Act), possible with a provision to the effect that royalties must be de
posited in a bank until it is known whether or not rights will be granted, and 
possible also a provision requiring the breeder to grant licences to all qua
lified producers. 

ad 6. I refer to the above said on the Bill presented recently to Parliament. 
As for ornamentals and other nursery plants the question may be re-discussed 
by the revision committee. 

ad 7. No plans at this stage. 

ad 8 a. No plans at this stage. 

ad 8 h. The system mentioned is fully compatible with the Convention, and there
fore it cannot be declared acceptable or unacceptable. The wording of the question 

' is unfortunate, and the answers should not be published. 

I 
t As you know, Denmark follows a medium course, refusing priority from a date 

before the entry into force of the inclusion in the protection system of the 
species or genus in question.-
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I am prepared to discuss this question in our rev1s1on committee, but I re
peat here, what I ha0e'~~id many times, that I am not happy with Article 12 
of the Convention, and that in view of the legal insecurity created by the 
Convention the question must be looked at in the light of bona-fide use and 
acquisition. 

I regret the delay in answering your questions which is due to overload of 
work for both Espenhain and myself. 

Best regards 

Yours 

[Annex VI follows/ 
L'annexe VI suit/ 
Anlage VI folgt] 
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Dr.H. Hast. 
Vice secretary - General 
u.P.o.v. 
34, chemin des Colombettes. 
1 211- 'GENEVE 20 
Suiza. 

--------------------------
FeBruary 9. 1981 

Dear nr. Mast, 

0217 

Thank you for your Circ.ular letter No. U 602/08.4 rela
ted with the preparation of the seventh session of the Administra 
tive and Legal Committee. It has not been possible for me to send 
our answers to your letter earlier. 

I am sending you the replies to your questions. 

First of all I would like to make a General commentary. 
As you Know our country has recently introduced the PB~ syste~, a~d 

at the moment only few titles of PBR had been issued. 1:/e have just 
a very short experience in this field and we can 1 t present cases -
of jurisprudence related with FBR legislation. 

After the aforesaid general considerations these are our 
replies: 

1 .- vle do not have at the moment proposals for C.i'Ttendements 
of the Guide~ines for Variety Denominations. May be -

during the discussion of this subject we 'nll have some suggestions. 

2.- Please find the replies to the questionaire (Dec.15. -
1980) in a separate paper. 

3.- It seems to be useful to allO'Y breeders to visit the -
variety trials taking in aco1~nt the reasons stated du

ring the sixteenth session of the Techmical Committee. 

Yours sincerely 

/2 /"') ~ --ftJZl --r;J_~{)-----'' 
--;;:::--

J .H. __ s.l-eYfa Rossell6. 

I 
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REPLIES TO QUESTIONS RELATING TO PLANT VARIETY PROTECTION LEGIS

LATION. (UPOV -Dec. 15. 1980). 

------------------------------------------------------
For the time being there are no plans for amendment of 

the provisions of PBR legislation in a near future in Spain. 

(a) There are no plans for amen~~ent of the provi
sions related with national treatment and reciproci 
ty in the Spanish PBR legislation and rules. 

(b) No plans for amendiT.ent. 

2.- Ri~hts Protected; Scope of Protection (Art. 5 Con-
--~----~-------------~---------------------------
~!:!!~::·)· 

(a) our legislation of PBR contains no definition 
of the terms "propagating material". Only we can -
find in art. 5 of our Law "ele.rnents of sexual repro
duction or vegetative multiplitation" as an expla'fla
tion of the paragra£ 42 of CAJ/V/2. 

(b) Table 5 of CAJ/V/2. At the ~oment we do not have 
interpretation or cases of law. 

(c) At the moment we do not have experience in the -
subject of "in vitro" multiplications of material 
aparteining to a protected variety. 

(d) The are no plans for amendments until now. 

(e) - 1 - Perhaps this situation is covered by the -
.present text of the PBR Law as it is stated in table 
5 of the Doc. CAJ/V/2 but we do not have any cases 
of law for confirmation or expla~ation of the inter
pretation of "propagating material". 

-2- No plans for amendments until now. 
-3- No plans for amendments until now. 

(f) It depends on the interpretation o£ the present -
text of our law (art.5). At the moment we do not have 
cases of law related with this case • 

I 
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3.- Novelty (Art. 6- Convention). ----------------------
No plans for an amendment or introduction o£ such 
period o£ grace in our present rules. 

4.- Conditions for validity of ~~ application. -----------------------------------------
(a) The formal conditions that have to be met by an 
application are described in art. 4 par. (6), (7) -
and (8) of our General Regulations (Royal Decree No. 
1674/1977). There are no plans for amen~~ent until
now. 

(b) Conditions described in art. 4 (4b-8) o£ our Ge
neral Regulations (Royal Decree No. 1674/1977) and
specialy in art. 10 (3). There are no pl~~s for a~end 
ment u...YJ.til now. 

There are no plans for the introduction of a provi
sional protection until now. 

For the determination of the period of protection the 
criteria are no fixed by law. Our ~~les only fixes the limits. 

The average life of the varieties aparteining to the 
different species;_ the length of the DUS test a...."l.d breeding period -
are considered by the Commission of PBR to prepare the proposal for 
the fixation of the period of protection. 

There are no plans for amendments in the rules con
cerning priority requirements until now. 

.; .. 
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MINISTC:RIO DE AGRlCUi..TURA 

............. 
/e..'!.Aesa~ 

GENEMAi... SA~JU?...iC. 35 
~A~Rl~·3 

8.- Transitional limitation of the Requirements of No-
---------------------------------~---------------

(a) There are no plans for amendments of our Temp£ 
rary Provisions until no~ll. 

(b) The system as stated in this paragraph is not 
in accordance with a~ system. 

---==000==---

[Annex VII follows/ 
L'annexe VII suit/ 
Anlage VII folgt] 
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MINIST2RE DE L'AGR!CUL i"URE 

COMIT~ DE LA PROTECTION DES OJTENTiONS VEG::TALES 

S~CRtTARIAT GENERAL 

N/Ref. : 

V/Ref.: 

11, rue Jean Nicor. 75007 FARIS· HI.: 551-53·92 

r 

f.Ions ienr MAST 

L 

Union ln~ernationale pour la 
Protection des Obtentions 
Vegetales 

34, chemin des Colombettes 

GENEVE - SUISSE -

Ootet: Preparation de la septieme 
session du Comite Administratif 
et Juridique. 

Paris, lc 28 Janvier 1 9 81 

Monsieur le Secr§tairc General Adjoint, 

Suite a votre circulaire N° U 602 08 4~ j 'ai 
l'honncur de vous faire parvenir ci-joint une note dans laquelle 
ont ete consign6s nos r6ponses aux questions posees. 

La question relative aux denominations demeure 
sans r6ponse pour le moment, car elle doit fairc l'objet d'une 
discussion prochaine au sein d'un groupe de travail fran~ais. 

Je ne manquerai pas de vous faire connattre lc 
point de vue fran~ais des qu'il sera arr§te. 

Veuillez agreer~ Monsieur le Secr6taire General 
Adjoint, l'assurance de rna consideration distinguee. 

Le Secretaire Gen§ral, 

Pie::es tointes: 
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REPONSES AU QUESTIONNAIRE TOUCHANT AU DROIT DE LA PROTECTION DES 
OBTENTION$ VEGETALES 

I- Traitement national, reciprocite (article 3 de la Convention) 

~QQifi£~~iQ~~-g~:il_~~~-E~QEQ~~-9:~EEQ~!~~-~~~-Qi~EQ~i!iQD~-r~l~!iY~~-~~ 
~~~i~~~~Q!_Q~~iQQ~l-~~-~-1~-r~SiE~QSi!~ 

La reciprocite est le principe de base, toutefois des accords particuliers 
accordant le traitement national a certains membres de 1 'UPOV pourront etre 
passes. De nouvelles modifications n'interviendront que dans la mesure oa 
elles s~raient imposees par des decisions prises hers du cadre national, 
d'ordre communautaire notamment. 

II - Droits proteges, etendue de la protection 

Q~~-~~£Q~Y~~-l~-~Q~iQ~-9~-~~~~~ri~l_9~-r~er29~s!i2~-Q~-9~-~~l!ielis~~i2d~2~ 
l~~-~~E~~~~i2~~-SQ~~~~EQ~9~~!~~-~!ili~~~~-9~~~-l~-l~9i~l~!i2~-~~!i2~~l~ 
fr~~~2i~~ ? 

Le document CAJ/V/2 paragraphe 42 repond de fa~on satisfaisante a la question. 

Q~~l~-~s!~~~-~~-r~EEQ~~~~!-~~-~~!~ri~l_9~-r~er29~s~i2D_2~-2~-~~l!ielis~!iQ~, 
~Q~!_SQ~Y~r!~-E~r_!~_ErQ~~s~iQ~ ? 

Le document CAJ/V/2 paragraphe 42 repond a la question 

- offre a la vente et vente 

Ces termes doivent s'interpreter dans le sens donne aux expressions "a des 
fins d'ecoulement commerciaP et "mise en vente 11 a la remarque 3 page 16 
du document CAJ/ V /.t 

... / ... 
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g~~l~-~~!~~~~~-r~Ee2r!~~!-~~-~~!~ri~l_9~-r~er22~~!12~-2~-9~-~~l~iEl1~~!12~· 
~2~!_£Q~~~r!~-e~r_l~_er2!~~~!2~ 1 

Le document CAJ/V/2 paragraphe 42 Tableau 3 page 14 repond egalement de 
fa~on satisfaisante a la question. 

~~-l§9i~l~~i2~-Q~~iQ~~l~_fC~Q~~i~§_§~~:~ll~-~~ffi~~Q~~-EQ~~-SQ~~Ci~-l~ 
~~l~ielis~!i2Q_iQ_~i!r2_e~r_l~_er2!~~!i2Q ? 

La reponse parait affirmative pour les especes a multiplication vegetative 
des lors que le droit de l'obtenteur mentionne dans le decret d'application 
porte sur 

- les plants destines a la propagation de 1 'espece (pomme de 
terre) 

- toute partie de la plante destinee a etre utilisee comme materiel 
de multiplication de la variete (peuplier, fraisier) 

- toute partie de la plante (arbres fruitiers, plantes ornementales) 
au tout element de reproduction ou de multiplication vegetative 
de la variete consideree. 

g~~ll~~-~2o!_l§~-~29ifis~!i2D~-s~:il_§~!_er2E2~§_9:~ee2r!§r_2~~-9i~e2~i~i2n~ 

9~-l~-l~9i~l~!iQQ_9~i-~~-c~ee2r!~~!-~-l~-9~fi~!!i2~-9~-~~!~ri§l_9§_r§er29~f!i2o 
2~-9~-~~l!ieli£~!!2~ ? 

Aucune pour le moment, sauf element nouveau. 

- 9~-l~_er2!~s!iQo~-Q~_l:~~~o~g~~go!_9~-l~-9~fioi!i2o_9~-~~!gri~l_Q~-r~QrQ9~~!iQQ 

2~-9~-~~l!ielis~~i2~~-9~-f~~2Q_~_s2~~rir_l§~_el~Q!~_er29~i!~-~-e~r!ir_9~ 
~~~~QS~~-~!_9~~!!o§~-~-l~_el~~!~!i2~ 

Aucune, le decret d'application fran9ais parait donner satisfaction pour 
les especes concernees par ce type de reproduction dans 1 'etat actuel des 
connaissances. 

- l~~~~~el~_:r2~i§r:_9~sri!_~~!_£Q~~§r!_9~o~-l~-e~~~ig~~-§o_~~~~~§_ier2!~s!!2n 
9~-l~_fl§~r_fQ~E~§_:_~Qir_!~~l~~~-~-E~9~_l1_9Q£~~~~!-~~~L~L~l 

Toutefois une disposition similaire a celle enoncee ci-dessus pour certaines 
especes ornementales peut avoir son utilite. 

. .. / ... 
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- ~~~~~~iQ~-9~-l~-ECQ~~~~i2~-~~-er29~i~_SQ~~~~Si~li~~-~~~~-l~-S~~-9~~ 
el~~~~~-2r~~~~~~~ls~l-~~-f~~2~-g~~~rel~l-2~_2i~~-e~-f~~2~-~~§~~~i~!~, 
~~-E~2~~i~_s2~~~rsi~li~~-l2~~g~~-~~l~i:si_~-~!~-e~22~i!_~~~~-~~-e~~~-~~~~ 
Er2E~S~i2~-~~-i~EQ~~~-9~~~-~~-~~~~-~~~~~~ 

Le. theme aborde est important rna is 1 'absence de reciprocite trait pour 
trait entre pays membres de 1 'UPOV pose deja, en soi, un probleme qu'il 
conviendrait de resoudre pour aborder ensuite celui des productions en 
provenance de pays sans protection. 

- §~!~~§iQD_9~_9rQi~_er~~~-~-l2-~~-ebr~~§_9§_l~~r~isl~-~:1_eQ~r_l~§_El~Q~~§ 

Qr~~~~n~~l§§_~-9~~~~r§§_~~e~s~~-~~l~ieli~~~-e~r-~Qi§_y~g~~~~iY~_QQ~2~~~~~ 

~~~-§~E~~§~-f~~i!i~~§~ 

Le droit de 1 'obtenteur devrait pouvoir porter, selon le comite fran~ais, 
sur toute ou partie de la plante, tels que plants, greffons, boutures, 
marcottes, destinee a etre utilisee comrne materiel de multiplication mais 
aussi destinee a 1 'etablissement de culture en vue de la production commer
ciale du fruit. 

III - Nouveaute 

Introduction d'un delai de arace d'un an 
---------------------------~------------

La reponse fran~aise a ce sujet est negative. 

IV - Conditions de validite de la demande de protection et d'attribution d'un 
numero et d'une date de demande 

Le benefice de la date du depot de la demande est acquis si sont produits 
lors de ce depot au mains les pieces visees a 1 'article 5 du decret n° 71 764 
du 9 septembre 1971 meme si ces pieces ne sont pas regulieres en la forme. 
Voir annexe.* 

V - Protection provisoire - article 7-3 de la Convention 

L'article 27 de la loi n° 70 489 du 11 juin 1970 relative a la protection 
des obtentions vegetales precise notamrnent ce qui suit : 

Le proprietaire d'une demande de certificat d'obtention vegetale est en 
droit de faire proceder, avec autorisation de justice, a la description 
detaillee, avec au sans saisie reelle, de taus vegetaux au parties de 
vegetaux, de taus elements de reproduction ou de multiplication vegetative 
pretendus obtenus en meconnaissance de ces droits. 

* non re9roduite. 

. .. / ... 
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A defaut par le requerant de ·s'etre pourvu devant le tribunal dans le delai 
prescrit, la description ou saisie est nulle de plein droit, sans prejudice 
des dommages et interets qui peuvent etre reclames s'il y a lieu. 

Aucune modification de ce texte n'est envisagee actuellement. 

VI - Duree de la protection (article 6 de la Convention) 

La duree de la protection a ete fixee par decret, espece par espece en 
retenant generalement comme criteres : 

- le type de developpement de la plante (annuelle, pluriannuelle) 

- le mode de reproduction (sexuelle, asexuee) 

- le nombre donne de vegetations pour parvenir au stade commercial. 

La seule modification envisagee concerne la duree de protection des lignees 
endogames de mais qui doit passer de 20 a 25 ans. Les obtenteurs souhaitent 
obtenir 30 ans. 

VII - Revendication de priorite (rejet de la dernande) 

La fourniture anticipee des documents complementaires et du materiel doit 
etre precisee lors d'une prochaine modification du decret d'application 
relatif aux demandes de certificat. 

VIII - Limitation transitoire de 1 'exigence de nouveaute 

L'article 36 de la loi du 11 juin 1970 prevoit de limiter 1 'exigence de 
nouveaute en ce qui concerne les varietes de creation recente existant au 
moment oO s'applique pour la premiere fois les dispositions de la-dite loi 
a 1 'espece auxquelles de teiles varietes appartiennent. 

L'absence d'une telle disposition dans une loi nationale peut presenter des 
aspects prejudiciables a certains obtenteurs. 
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• 
PROPOSITIONS EVENTUELL5D'AMENDEMENT DES PRINCIPES DIRECTEURS POUR LES 
DENOMINATIONS VARIETALES 

Bien des difficultes apparaissent dans l'application pratique des principes 
directeurs pour les denominations varietales. Elles vont faire l'objet d'un 
examen approfondi en France au sein d1 un groupe de travail. Malheureusement 
celui-ci ne pourra pas se reunir avant la deuxieme quinzaine de fevrier 1981. 

VISITE DES ESSAIS VARIETAUX PAR LES OBTENTEURS 

L'acces des obtenteurs non depositaires de varietes aux essais varietaux, 
generalise a toutes les especes, pourrait presenter plus d'inconvenients 
que d'avantages. Le Comite fran9ais suggere un temps de reflexion avant de 
prendre toute decision. 

[Annex VIII follows/ 
L'annexe VIII suit/ 
Anlage VIII folgt] 
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PUNT BREEDERS• RIGHTS COUNCIL 
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STATE OF ISRAEL 

Ministry of Agriculture 

0231 

---·. . .................... tn-n•l 

·-·····---···-···--····-··-········''CIID 

Tel. 03-940483-4 

Dr. Heribert :-tast, Vice 
Secretary General, 
Tile lll'OV, 
34, Cae~n des Colo~~ettes 
l2ll Geneva 20, 
Switzerland. 

Dear Dr. t1ast , 

January 13, l98l 

Re: Preparation of the seventh session of the 
Ad~~nistrative and Lecal Co~ttee 

Thanic gou for gaur circular letter !lo. U 602-08.4 of December 15,1980. 

Herewith are our answers to the quesions appearin~ in ~~e attached 
Guesionnaxre which had to be submitted by January 30, 1981. 

l. National Treat~nt; P.eciorocit~ (Article 3 of the Convention) 

a. Our Plant Breeders' P.ights Law is in accordance with Article 3 of 
the Convention on both national treatr.~t and reciproqitg. Hence, no 
amendments are required in our Law. 

b. as in a. 

3. Novelty (Article 6 of the Convention) 

Yes. We have plans to introduce a period of ~race of one gear which 
will be applicable to all species. 

4. Conditions for the Validity of an Aoolication for Protection and 
of an aoplication Nul:lber and Aoplication Date 

a. Presently, the for~al conditions required by a national application 
tO be COnSidered Validly filed 1 iS the SUbldSSion Of a reneral applicati·on 

•• • /2 

50 ZOO : 11-po - Jl1'n'l .& • 1 .n 
P. Q.B. 6, Bet·Oagan 50200, ISRAEL 
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Dr. H. Mas~, Vice Secre~ary General, The ~POV- January 13, 1981 

form and a ~echnical quesionnaire, per~aining ~o varie~y, comple~ely filled 
as well as paymen~ of applica~ion and publica~ion fee. Then, submission da~e 
and hour are recorded, and the applica~ion is given a running n~~er. 

However, we are planning to in~roduce.a procedure whereby, in addi~ion to 
~he above-men~ioned, the applican~ will have also ~o ~ubci~ propagation material 
and payMent.for the testing of the varie~y. Only af~er receipt of all that, 
will his applica~ion be considered validly filed. 

b. We asses priority of an application according to date and the hour it was 
filed. Up to date, we have not encountered a clair. of priority of another 
application, and we have no plans for legislation on this ~tter. 

The re~ining questions will be answered to meet the specified 
date given. 

With kind regards, 

Yours sincerely, 

H~ G.J~~a\ 
Dr. H. Gel~nd, Chairr.an 

Plan~ Breeders' Rights Council 
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c•n.!lUD 11 PI :l T., i1:t)r1Di'1 

PLANT BREEDERS• RIGHTS COUNCIL 

.... r.n-n•l 

.............. .'01:1 

Dr. Heribert !-last, 
Vice Secretary ~enerai, 
The U!?Ct7 , 

34, Cher~n des Colo~~ettes 
1211 C::eneva 20 
St'li tzerland. 

Dear Dr. l!ast, 

)PC,,, nJt,D 

111PC)J7nn ,IUD 

STATE OF ISRAEL 

Ministry of Agriculture 

February 1., 1981 

Re: Preparation of the seventh session o.= 
the Administrative and Lec-al Col!Xli ttee 

0233 

Following our letter to ~ou of January 13,1981, herewith are our 
.replies to the quesions appearing in the questionnaire which had to 
be answered by February 13, 1981. 

5. Provisional Protection (!.rticle 7(3) ) 

Presently, no a~ndr.ents to the leqislation on provisional protection 
are planned as we l1ave not encountered the need for it. 

Our Law (section 4) grants "9rotection only from the date the varietT) 
is registered in the Reqister of Rights. However, so~e provisional protection 
is granted, subject to Court decision (section 62). 

6. Period of Protection (Article 8) 

a. Subject to the decision of the f.!inister of J.qriculture (section 
38 (b). 

b. none 

7. Prioritu (Articlg 12) 

a. We have not met with qn incidence of this nature as yet. Hence, 
eve do not knot'i whether there is a necessity for.;a~ndr.zents • 

Tel. 03-9-40483-4 

. . . /2 

so2oo : 111'D - y.n·11•:1 .6 .1 .11 

P. ·o.e. 6, Be!-Dagan 50200, ISRAEL 
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Dr. H. Mast, Vice Secretary General, The UPOV- :ebruary 1, 1981 

8. Transitional Limitation of the Pequirement of Novelty (Article 38) 

a. None, and we do not think there should be any. 

b. No 

With kind regards, 

Yours sincerely, 

1rl / t ~0 \~~-
Dr. H. Gelmond, Chairr~ 

Plant Breeders' Rights Council 
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)M,'Qr .nJr,o 
n11e~pnn ,,wo 

STATE OF ISRAEL 

Ministry of Agriculture 

PlANT BREEDERS' RIGHTS COUNCIL 

0235 

........................ t.n-n•:l 

·············-···························vo 

Tel. 03-9~0483-4 

Dr. H. Mast, 
Vi~ Secretary General, 
The UPOV, 
34, Chemin des Colombettes, 
1211 Geneva 20 
Switzerland. 

Dear Dr. Mast, 

February 15, 1981 

Re: Preparation of the seventh session of the 
Administrative and Legal Committee 

Herewith our replies to the points raised in your circular letter 
of December 15, 1980 as well as our reply to question 2 appearing 
in the Questionnaire which had to be submitted by February 27,1981. 

(i) We have no proposals for amendments of the Guidelines for 
Variety Denominations (CAJ/VI/3). 

(ii) Rights Protected, Scope of Protection (Article'S of the Convention) 

a. In Israel, the term propagating material is not defined, neither in 
the Plant Breeders' Rights Law nor in any other area of Law. 

Rights protected and scope of protection refer only to propagating 
material, as according to Section 1-Definitions, variety is defined by 
our Law to mean "a group of plants capable of reproduction •.• ". The 
concept of the utilisation of the variety, its cultivation, propagation 
or marketing is thus also related only to propagating material. Parag. 
42(i) of Document CAJ/V/2 was therefore, in our opinion, misinterpreted. 

b. The activities in relation to propagating material which fall within 
the scope of protection in Israel are, as stated above. • Cultivation, 
propagation, marketing of the variety' (Doc. CAJ/V/2, Table 5, page 73) 
should be also understood within the context of propagating material. 

, , ./2 

~0200 : 11PO - tl1'n'J ,6 . 1 . .n 
P. 0.8. 6, Bet·Degan 50200, ISRAEL 
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Dr. H. Mast:, Vice Secretary General, The T.lPOV - February 13, 1981 

With reference to 'Protection in specific cases'(Doc. CAJ(V/2, 
Table 5, page 74), please note that the possibility of granting 
protection to all end products exists only "if the Minister, with 
the approval of the Economic Committee of the Knesset, so prescribes 
by regulations". (Section (1) (2). 

c. Yes our law includes in vitro multiplication within the scope 
of protection, as it covers both sexual and asexual reproduction. 

d. None at: the near future 

e (i,ii,iii) We have no plan· to introduce any amendments. However, 
should the UPOV take a stand on these issues, we shall have to consider 
them. 

f. No, our law does not protect the end product as illustrated by 
the case. 

(iii) Under no circumstances is the breeder to have access to variety 
trials if he himself has no variety under trial, whether the variety 
tested is local or conducted for another state. 

With respect 
in parag. 5, 
by our Law. 
instead. 

to Document: CAJ/VI/5, please note that: rhodendron mentioned 
under Ornamental plants is not: among the species protected 
Hence the figure 15 (years) should be placed under rose, 

With kind regards, 

Yours sincerely, 

~ ']"- @ .X ~.,.\ 
Dr. H. Gelmond, Chairman 

Plant: Breeders' Rights Council 

[Annex IX follows/ 
L'annexe IX suit/ 
Anlage IX folgt] 



0237 
CAJ/VII/8 

&~NEX IX/ANNEXE IX/ANLAGE IX 

MINISTER!E VAN LANDBOUW EN VISSERIJ 
OIR''CTI·i JURIOlSCHE EN BEZUIDENHOUTSEWEG 73 
BEC'~IJFSORGANISATORISCHE ZAKEN CORRESPONOENTIEAORES: POSTBUS 20401 

2500 EK '5-GRAVENHAGE 
TELEGRAMADRES: LANDVIS 
TELEXNUMMER 32040 

Uw l<enmerk 

fbenikbur met tram• en buslijnen v;. stlltion Oen HNg Centrn/J TE!.EFOONNUMMER 070.793911, toestel no' 

Uw brief van 

r 
To the Vice Secretary-General 
ot the UPOV 
34, Chemin des Colombettes 
1211 Geneve 20 
Zwitserland 

L 

Ons l<enmerk Datum 

u 602-08.4 15.12.80 J 282 21 januari 1981 
Bijlage(n) Onderwero 

Preparation of the ?th 
session ot the C.A.J. 

Dear Dr. Mast, 

In relation to your above-mentioned letter I wish to 
make the following remarks. 

(i) Althou~h we wish to narticinate in the discussion 
concerning the Guidelines for Variety Denominations, 
we abstain from any proposal for amendment. 

.J 

(ii) Replies to the questionnaire, as far as items 1, 3 
and 4 are concerned, are to be found in the appendix 
to this letter. 

LV 130.0.4 I R 121·80 

Replies tc the remaining items will be sent in a 
following letter. 

(iii) Our opinion on the access to variety trials will 
also be given in a following letter. 

(iv) If we wish to make observations on documents 
CAJ/V/2, CAJ~li/3 and CAJ/VI/5 we will do so 
through a further letter. 

Yours sins:-e'tely, / / //j 
K.J... Fikkert 

Verzoel<e biJ beantwoording ons kP.nmerk en datum te vermelden. 
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R~plies to the items 1, 3 -and 4 of the questionnaire attached 
to the letter of December 15, 1980, ref. U 602-08.4 

1. National treatment; reciprocity. 
a. We intend to apply national treatment, expressis ve!'bis, 

to breeders, nationals or having their residence in a 
UPOV member-state, and, maybe, in an EEC-member-state. 

b. One could argue that no amendment of the law (article 
30, section 2) is required to fulfill the conditions 
of the 1978 Convention. However, to make clear that ~e 
will apply national treatment with regard to varieties 
of all species, elegible for prote~tion in the Netherlands, 
~e consider a slight modification 0f this regulation. 
Maybe we will apply the same principle to breeders of 
an EEC member-state, which is no member of the UPOV, if 
it appears that we have such an obligation, resulting 
from the Treaty of Rome. 

3. Novelty. 

We seriously consider to introduce a one-year period of 
grace for the varieties of all species, elegible for pro
tection. 

4. Validity of an application. 
a. The formal conditions to be met by an application for 

protection to be considered validly filed are: 
(i) a duly filed application-form and description

form have to be submitted; 
(ii) the propagating material of the variety concerned 

has to be submitted within two weeks in the case 
of seed-varieties or within a period fixed by the 
Board in the case of other varieties; 

(iii) the application fee and the examination fee for 
the first growing period must have been paid. 

We intend no amendments of these conditions, which are 
established by decrees. 

b. The conditions to be met by an application for protection
with a priority claim are: 
(i) a provisional application in the Netherlands must 

be submitted within 12 months after the first 
application in a UPOV member-state concerning 
that variety; 

(ii) the application fee must have been naid; 
(iii) in addition to the anplication the breeder must 

explicitly claim the.prioritY; 

-2-
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(iv) within three months after the dutch ap~lication 
the breeder must submit certified co~ies of the 
documents, involved with the first anplication 
in a UPOV member-state; --

( v) within four years after expiration of the period 
mentioned under (i) a provisional application 
must have been followed by a defi.ni te one. The 
definite application must be accompanied by the 
submission of the material a~ mentioned under 
4.a.(ii) and the examination fee for the first 
growing period. 

With res~ect to item (v) an amendment is planned in so 
far that-; if the first application in a UPOV meillber-state 
is withdrawn or rejected, the Board for Plant Breeders' 
Rights can shorten the four-year period and ask for im
mediate submission of the material and the examination 
fee for the first growing period. 
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MINISTERIE VAN LA.NDBOUW EN VISSER!J . . ~ 

OIREC-:"IE JUHIDISCHE EN BEZUIOENHOUTSEWEG 73 
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SEDRIJFSOAGAt-:I"ATOI"llSCHE ZAKEN CORRES?ONDErH!EADRE~: ?OSTSUS 20401 
2500 EK 'S·GRAVENHAGE 
TELEGRAMADRES: LANOVIS 
TELEXNUMMER 32040 

{bt~rtJikbaa' milt tram· en busJijn~~n via rtation Den Haag C11ntreali TELEFOONNUMMER 070-793911, toestel no. 

r 1 

To: 

L 

the Vice Secretary-General 
of the UPOV 
34, Chemin des CoJ.ombettes 
1211 Geneve 20 
Zwitserland 

.J 

Uw kenmerk Uw bnef van Ons kenmerk Datum February 23, 19 81 
ref. U 602-08.4 15.12.80 J 1293 

Onderwerp Bijlage(nl 

Re : Preparation CAJ~ 

Follo\oling· up my letter of 21-1-1981, nr. J. 282, I forward 
you 
a) observations on do.cuments CAJ/V/2 and CAJ/VI/3~ 
b) replies to the questionnaire (items 2, 5, 6, 7 and 8) 

attached to your above-mentioned letter. 

a) Observations on document CAJ/V/2 
-page 34 ("cot:lmercialization") : It is understood by 

the Board that each of the three elements establish 
a commercialization. 

- page 131 (tabel 7) : The act which is subject of the 
novelty requirements should be the commercialization, 
which is the offering for sale, the selling and/ or 
the deliverring (not "the presence on the market''). 

Observations on document CAJ/VI/3 
- page 13 (tabel 4) : 

first vertical column : One should read NL in the second 
horizontal colunn instead of the third one; 
fourth vertical column : In the second horizontal 
column NL should be added because the denomination 
entered in the Register (i.e. when the right is granted) 
shall be taken as the generic name of the variety 
(section 18 (4))· 

- page ~7 (table 5) : In the third horizontal column 
should also be a reference to NL. 

b) Replies to the questio~nai~e 
2a. See C.t..,)/V /2. uar. 42. 
b. Professional Droduction of propaga~~ng mata~ial fc~ 

other DUMOS8S tha'!:. :r,a:-~:-=-ting (D. e. for own USe) 
does not fall under the scope of protection. 
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c. Yes, as long ~s-the multiplication is done for the 
purpose of marketing the obtained propagating material. 

d. None. 
e. i. none 

ii. not yet know~ 
iii. not yet known 

f. No. 

5. Plan : After the right is granted, the breeder can claim 
royal ties from those persons which, although .... ,arned 
by the breeder, continued to conduct those acts 
to which breeders' rights relate in the period 
between warning and granting. 

6 •. a. Criterium : balance between breeders' and consumers' 
interests. 

b. none. 

?. See last paragraph of the annex of my letter from 21-1-1981, 
nr. J. 282. 

8.a. Plan : introduction of a 4-years period, preceding the 
date on which the convention is applied for the 
first time to a genus or species, in which the 
novelty cannot be damaged~ provided that the 
application is filed within one year after that 
date. · 

b. Because we usually include a crop in our PBR-schen:e ~:Then 
substantial breeding work is done with respect to that 
crop, we think it is only fair to give some extra room 
to the pioneer-varieties of such a crop by a transitional 
limitation of the novelty-requirement. 
That does not mean we consider a system, which does not 
provide such a limitation (like our present one !), as 
unacceptable. 

R.A. Fikkert 

[Annex X follows/ 
L'annexe X suit/ 
Anlage X folgt] 
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THE PLANT '/ARIITY RIGHTS OFFICE 

White House Lane, Huntingdon Road, 
Cambridge CB3 OLF 
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Telephone: Ca-mbridg~ (0223):'l.§§:b::~t· 277151 ext 381 
FROM THE CONTRO!.LrR 

Ou:- ref: PVA ~22.A 
Your ref: U r:.:J2 

Dr H I'·:E:~.st 

28 January 1981 

Vice Secretary-General 
U?07 
34 chemin des Colombettes 
1211 Gc:neve 20 

1. I am \·:riting in reply to your lette~ of 15 December 1980 and 
19 J a.·r:ma:'j' '1 981 • 

2. Enclosed are t\ .. jO papers giving the lJK responses to: 

a) the request for proposals for amendJnent of the u:FOV 
Guidelines for Variety Denominations; a.~d 

b) ~he. U~OV. questiol'...naire on plant variety protection 
l.8~~:LsJ..atJ.or~ clz.ted '15 ~ec8:nber 192~0. 

"vie may have a further pape:r to present on a) depending on the outcome 
of our considerarion of the list of classes. 

3. In ans·~:er to the thi:cd request in your letter of 15 I.!ecenber, 
our firs-:: reactio:: i~ that ~·:e would ·oe opposed to thE:: princi:;<l.e oi 
allc~:"in;-: a b!"ee-d.er"' acGess to trial ~roll.L~(ls· if !-J.t::! ha~ no \7 a.r~iet:_es 
in triai. ~e will ho~eve~ be consufting our breede=s' org~:isa~ion 
on -c~J..i~~ ;;ci::t z.::.·:l ~:e \·.7i.ll le-e yotl !18-ve a fll2~ther l~esr,,'J:::.se .i11 -::r:s 
ligh~ of these cons~lt~:ions. 

4. 
- . 

~~ l·~s.-::; l t; c =~2 
.. . . ..... . - . c..:.. s ::~.: ~·. ~~ :_ :<::) :_ :J C.i_;,. __ ·::.. 

~- · c Ll:_ c~1- :: s ;;_-rl t l:~~- "'.; ·.- ~ ~ 

~.-:-or.~~ -f~:r-a the 210.:-:t meetir1; i2 -~on-~erned, I ~.-.rould 
:.~;;j:-5- ( ~-::i ::::Vl ~E·s 1 ik:=;:_:r to l"'e~l::i:;-:>e pr:.:~o::-_::::sd. 
b'3 ::'.0": .. --::.:0 ciO'.~Il tc DClOY;': ::l:"'!.S c:.:.:-ars:_.:::, :..te!~~ f:.. tr~~~; '"=' 

mo::.-·e E"C I':'lit;~1t: c~··v·:a=~- :.. ~_- ·:·:22 in 
f O-:' eli ;:.c u;: s .:i. :;:: :J f cu::':r·:;· :1t it e.::.~ 
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UK ?RC.FO.S.;.LS FOB. A1-IE!JDUE:TT TO ~'=!E GUIDELTI'IES FOR VARIETY 
DE~CT·rz.;;._~:r:o:TS 

GEJ:IE.B.A.L COI·J·IEUT 

One of the problems t,.Ihich UFOV naming authorities are currently 
facing concerns the use of cede prefi::es 'by individual breeders 
(eg I·iEI-, BAR- etc). Had all UJ?OV authorities t~ken collective 
action in the ·beginning about the use of such cede syster:;.s, the 
situation today might have been very different. But it is a 
fact that certain breeders have established a system 1;"Jhich t.~Iorks 
~·Jell for the-o in commerce and it is now doubtful if rep:cesenta
tives of national authorities could or should take actio:! t·Jith 
the object of "outlavling" these systems. These systems are at 
least knot·rn and understood; i:f they 1-:ere "outla· .. :ed", others 
ltiOUld doubtless be used and this might provoke further difficul tL3s. 
The UK does not therefore see much poL~t in further discussions on 
this particular aspect. 

SPECIFIC PROPOSALS FOR P.J·IE1ID!'T..ENTS TO GUIDELll1ES 

Article 1.1. 

Article 1.2 

Article 2 

ArticJ.e 3.1 

Articl~ 

Article 5 

Add, in order to cor...form 'I.·Iith the new Con-.rention, 
11v.rhich r:1ust enable the variety to be identified". 

The v1ords "for linguistic or other reasons" appear 
superfluous and t·:e suggest they be deleted. ¥le 
suggest this sub-articl~ becomes Article 2 and 
that the ne1,.; Article 1.2 should read as follm.,;s: 

"1.2 The denomination must be different from 
every denomination vJhich designates, in any , 
member State of the Union, an e:-:isting variety of 
the same botanical species or of a closely related 
species as prescribed. in. Append.i:·: 1 (A). 11 

It is doubtful 'l:,rhether the meaning of' this Article 
is clear to those dealing now v.rith naming and also 
v!hether it can ever be implemented. \·le suggest it 
be deleted and replaced 'by the ne\·J Article 2 
mentioned above. 

The t·;o::-ds "eas~r to pronounce a.nd to remer::.ber 11 ::rere 
~ncluo.·,.r1 ,.,.:~·n f_,,e ·a-ect OI~ -in+-n"-~''n·.:.· ·o ....... ;.., ..... u: J.. C~ \i·4J..V ...,,_.., ._. _.\ole; 1.1-·~-- 1..4U .-...... V 

experience they appear to be givan. little con.side.r·a
tion. If this is so, they should be deleted • 

. ne· r sub :\ ,...t.: f'J.' e (n·r-.ofe,...-bl y bo""-~o or af'-'-t::.r -;:; ?) A ... ·:·., · -...-..... J... ..... _ - ._ - i:l. - · """"~ V ~ -.J ~ v ""' _,.- • '-

iS reouircd to e~body the second Eentence of the 
new Convention, ie 11 T'n.e~deno:1inaticn may not 
consist .solel~- o:: fis-u:r·es e}:cept ~,_~hera thi.:=. is an 

.. . . .._ 1 . .J- • • • • '1 
Qst~·QJ.1~:l~d p~~c~, 0 ~ ·u-~ "°C'~"~· ~~~ v~r,~~,=~ . ... - Jc..i.. _ ...... - ..... c..;.. v_ ....... ...., .... - ......,,.,.._.J..o.o.-~..J-.r.-o """"" __ ..,._twl_ 

The · .. :ords 11 in particular" should be deleted - there 
.; n ......... ..,.; ..... ,_ ~-o ~~y tl'~ .... tn'"' ,.~.,..,--,~ ,...; "'n~ o·" .... -r.l.: ~ ..;..S •'-' VJ..--.-..o.~ 1J ,;:-.~. J.-!..1 - ,lJ..L. t;\ J.. . .;;_\.., ~ J.. V.L. ~;;;., 

Article r:re r.:.ore im;:)ort!?.nt tha..."l those of ::u:.y other 
Article. - · 
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Article 5.'1 

Article 5.2 

Article 6 

.fu'ticle '10 

CAJ/VII/8 
Annex X/Annexe X/Anlage X 

page 3, Seite 3 

T:'lis should be brought into accord ·v1i th the new 
Convention to read "be liable to mislead :;::
cause confusion concerning the characteristics, 
value or identity of the variety or the identity 
of the breeder". 

After "common" insert 11 or likely to become 
common". 

vie suggest: 

"The denomination may not consist of, or include, 
the botanical or common name of a species or senus 
\•!here this is likely to deceive or cause-_ confusion.'' 

~ 

\.Jould be deleted if the proposal for a net..·! Article 
'1.2 were agreed. 

It is for consideration t."ihether after Appendix '1 (a) 
the v:ords "or so closely resemples that denomina
tion as to be likely to cause confusion" should be 
added. 

---.~:-,, -- .. -. -- --- /·. -r. /-:.\~ _., 
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tJK RES?Ol\SE TO UFOV Q.UESTIOlELt,.I.tl.E D .. :.TED 15 DEC!l'IDER 'i 980 

1(a) 

1(b) 

Ho plans; plant breeders' rights protection in "'che UK 
is available to all nationalities on exactly the same 
basis. 

Not applicable. 

2. SCOPE CF PROTECTIClJ 

(a) 

(b) 

(c) 

(d) 

(e)(i) 

The exnression used· in UK lal'r is "renrodu.ctive ·materialn. 
C.b.J/V/2 is incorrect in saying that the references to 
reproductive naterial are references to etc: 
\)hat Section 15(1) of the Plo.nt Varieties a.11d Seeds .Act 
1964 says is that "reproductive material 11 includes 
references to etc. There is a great difference bet·11een 
11 are 11 and :rincludes". 

The m: position is reasonably ·vrell covered in CAJ /V /2 
Table 5 but it should be made clear that the 196L!.. Act 
uses the v;ords 11 sell reproductive material" and "the 
production of reproductive material· for the purpose of 
selling it". The right includes the use of the protected 
variety as a narent in the production of eg an F1 hybrid 
(Sch 3 para 2). It ::J.ay also include (depending on the 
species concerned) the produytion and propagation of a 
va:r.·iety for the purpose of producing cut flot-:ers, frui -c 
etc (Sch 1 para 1) and currently may also include eg the 
flov;ers produced in the u.r: from plants propagated or 
produced by the seller. This provision has yet to be 
invo!:ed in any PBR scheme. The right extends to imported 
oaterio.l, ·o·J.t: onl:--· ii' sucn nat erial is used in the \.JK as 
reproductive material. "Sale 11 and "selling" are not 
defined but "selli:ng" includes any transaction effected 
in the cou:::-::;e of business U."'lder ~-:hich the property in 
the reproductive material passes from one person to 
another c:L1ld the terms of nrocessors' contracts i;;here the 
supply of seed may not i.nvol ve. a transfer in the propert:.·. 

In our opin~on "Yes" - urovided "in vitro" multipJ.ication 
~efers to ~lzsue culture. 

If t~~ r·e.fer'-::Y'!Ce !le!"e i.s. to tbe E'Rle o~f· plantlet.:s s=ov!n 
f1:·o;n !:;;eci ~,Jl-:i;:l:.cd. ~~l the p_rcpc.Gato?:', there doc2 not 
c:~~j8~;_:;. ·to 't.,·J a grea~t deal of ... ccncern in the me c..bo-u.~ "Chl2 

type of prc~~~atio~. ~~ ~re ho~ever cc~siderinG t~e 
:in-tr·o::-1.-:J.·:.tio.r:. oi· lesisl<_: ... t:.c.n tO e· ... ·t .. encl tDe breed.P:~~-) 1 rif~)Jt 
to i.n.cluc!.e ·cr:e ~~:"'.:tlti~.>~_icaticn of seed. used for t:1i.s 
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(e)(ii) 

(e)(iii) 

(f) 
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(:ur lJK s~!-.le=es a.lreaC.:v· p:;o-vidc for the e:..:""Cens~o:l of 
p=otecti~:::. to ::_)!'Od.1..4C--: :...J:: a_--: d. ~·=o:pagat ion of t!1e 
va.:-iety in the uL for the purpose of selling fruit. 

This aues~ion is bei11s; examine:. v.rith Le~al Ad·v·ice:rs 
and ParliG.Llentary Cozscl. C>~-:=-rentl;:,r, r.:iateria.l ( eg 
flo~:rers, plants or fruit) produced out sicie the ~: and 
imported into the m: other the.=. for reproducti'-:rc 
pu=poses is not su~ject to P3?. protection. 

Yes; Schedule 3 para 1 (roses are oi course e::tended. 
and so are narcissi, freesias and gladioli and 
lilies) 

Ho. 

4. COlwiTIOl~S FC:1 VALIDITY OF APPLIC;.TIOii 

(a) 

(b) 

~ application is validly filed if: 

a) the applicant's claim to be the applicant 2~1d 
eventually holder of PE3 is clearly established, 
ie all necessary docU!Ile.nts cor!lpleted; 

b) an agent is for~ally appointed. Tnis is not a 
requirenent of the Act, but our procedures require 
that i·:.here the applicant •.-;ants a.n a.gent he rr!ust 
formally appoint him; 

c) the ap:flication .:orm is com.pleted, signed c;.nd 
dated; and 

d) the a.pplication is accompanied by the requisite 
fee. 

1~ere are no conditions for the supply of plant material 
v:hich "t·,·ould e.ffect the validity of an application. There 
are no plans fer amendment. 

The 1964 Act provides in Part 1 of Schedule 2 fer: 

i) C.iscualificaticn fror:1 prio:-i t~r· of a:1y varie~:r for 
,_.:hich a:l ~:;Jlic[~ticn fo:-' :~ights ·t-:·s.s submitt--=d pi~iol"' 
to the introdi.lction of a :t-33. sche::::e for the specie2 
or group c~!l~~=::3·i in "':!1'3 Ul\:; 

.. ) ::...:.. :..n c~~.:~r t.J beue:'"'i t froli~ ~:l1e ... i :rec..r' s. p~io:---·::. :::,~, :::...:.: 
a:;Jpl ~ ~.r~ +:; ~c:.~ i~ t!-!.-= t.Tl~ !:~..,;_2-: De n2.de ~ ... Ti t!li.:;:.:. '; C' r:O!ltl:"'l.2 

o:£: ~.:n .. :: :.:s.~::.::G of :~;. .s.~;:: .. _iGation P.b!'cad. 

·.:.:.. ::~:.:..:~ ;. :: .. ,.::; :--::::.: c f t ~: ::l3.~·:J.r~r: c f "!;he. tTl: ~~ppl i c:--.::.:; ~~ C!l, Jc~(.~ 
l--r.,.r:.·:\.""': r-.u::---;; !:s:'te ~;. ceJ·· .. .,;j_;·:.:;c. c~-;~: .... e;f t}~e ~:l~plica:tic~rl :::;..a.:: 
H-:-rc :;.d. 

.. s -...~ "".0"". ~ .. 
: ..... ._, ~ ·- oi.· 
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5. PROVISIOU.AL FR.O'l'EC·J:ICN 

Hone. 

6. PJBIOD OF ?ROT.ECTIOU 

(a) 

..... · 

(b) 

fTilJ~ O"'T""rri d.;,..,,.,. c ..... ; tc.rJ..· 0"' J... s .... 0 e+-J_' -ul .., .... e a pe ........ J..· od ...... _ • .. t., .-· _ ..... _ . .:::; J..-....., .. ..~.. t., ~v l."' -C....v 

lon5 er.ough fer the breeder to be able, in normal 
circumstances, to earn a reasonable re1.·:ard for his 
vrork. The :period of protection is 2.d.,~}usted to the 
kind of :plant. Thus, va.=ieties of a species or 
group capable of rapid mul"':;iplication and distribu-
tion through coi!l!:lercial cha.nnels and Zo:: v.rhich a 
demand is likely to cuild up quickly v:ould nor?":ally 
receive a shorter period than varieties r.-rhich ;:J.Ultiply 
sloHly and generally ~ake sop1e. y~e.rs. to :oecom~. po~u~ar 
vri th g::::-m:crs. The:-~ J..:.:: a p.l,OVJ..SJ..on J..!'. tne Ac;:; 1.-:h:'.cn 
allolrrs the e::tens:i.on of the period of protection ~!here 
the breede:- cnn shm: that for reasons beyond his control 
he has been inadequ::.tel:r :-e:rr:u.nerated during t.he normal 
period of protection. 

None at the t:J.om.ent, e:;:cept to bring the 1964 Act into 
strict conformity 'dith the nevJ convention. 

7. PRIORITY (.LL';{TICLE 12) 

This ,,;ill be achieved by arn.enclJ::.ent s to our PBR regulations. 

8. ·:rR.::.~TSITimT.!\..1 LIHITATIOiT OF NOVELTY 

(a) 

(b) 

1:ie have no such t:::-ansitional provisions. 

Yes. 

[Annex XI follows/ 
L'annexe XI suit/ 
Anlage XI folgt] 
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Postadreu 

171 73 SOlNA 

Datum 

Janury 21, 1981 

Dr H Mast 
Vice Secretary-General 
UPOV 
34, chemin des Colombettes 
1211 GENEVE 20 Schweiz 

Dear Dr Mast, 

Preparation of the seventh session of the Administrative 
and Legal Committee, Circular No. U602/-08.4 

Comments to the paragraphs to be answered in January 

(i) No proposal for amendment of the Guidelines for 
Variety Denominations 

(ii) Questionnaire 

la. No plans for amendment of the provisions concer
ning national treatment and reciprocity. 

3. No plans for the introduction of a period of 
grace of one year. 

4a. The following formal conditions have to be met 

Teiefon 

for a national application to be considered valid
ly filed. 

The application form, signed by the applicant or 
his proxy, and the following annexes duly filled in 
has to be filed. 
- Variety description containing a clear descrip

tion of the variety, with a special statement of 
the characteristic(s) distinguishing the variety 
frorn other varieties_ 

- Power of attorney in the case of a proxy. 
- Priority claim (See 4b.) 
- Assignment, if the applicant is another than the 

breeder. Note that only a natural person can be 
indicated as breeder. 

- Document indicating person(s) authorized to sign 
for the firm, if the applicant is a legal person. 

- Novelty declaration. The declar~tion must be mad2 
on the signatory's word of honour and conscience. 

- The appropriate application fee. 

Propagating material can be submitted afterwards. 

There are no plans for the amendment of existing 
provisions. 

Postgiro 
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4b. In order to benefit from priority the applicant 
must 

include a claim for priority in the application 
- within three months from the date of application 

in Sweden, present copies of the documents consti
tuting the fi=st application, duly certified by 
the authority, which received that application. 

- within four years from the date of expiry of the 
priority period, submit the additional documents 
and the material necessary for the investigation 
of the questlon of priority. 

There are no plans for amendment of existing provi
sions. 

(iii)The Swedish testing authority is working exclusively 
with agricultural crops and vegetables. 

In principle there are access to the variety trials 
for anyone. Each variety is marked only with a field 
number and no information about variety and owner. 

According to the Swedish Secret Act (SFS 1980:880) 
information about the trials must not be furnished 
to other than the variety owner. In practice only 
a breeder with a variety in trial is guided in the 
trials by the staff and receives information only 
about his own varieties. 

This system has worked well and so far there are no 
reason to change it. 

Yours sincerely, 

~ / ' .· //' 
. /{j.?/Y' tM1 11 t-? ~1 k11/ 

Evan Westerlind 
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Po~todress 

171 73 SOLNA 

February 10, 1981 

OPOV II 1 3 FEV. 1981 
. tf I~- ~!.:'f 

Dr H M.iiS.:t _ 
V1ce Secretary-General 
UPOV 
34, chemin des Colombettes 
1211 GENEVE 2 0 Schweiz 

Dear Dr Mast, 

Preparation of the seventh session of the Administrative 
and Legal Committee, Circular No. 0602/-08.4 

(ii) Questionnaire 

T•lefon 

Comments to the questions not answered in our letter 
of January 21, 1981. 

2a. The Plant Variety Protection legislation con
tains no defj.nition of propagating 1:1aterial. 
In the preparatory work of the law, the follow
ing definition are given: From the circumstances 
it must be evident that the plant material is 
professionally offered for sale or supplied for 
the purpose of propagation. 

b. The question is sufficiently answered in 
CAJ/V/2, Table 5. 

c. Yes 

d. None 

e. ( i) None 
(ii) None 

(iii) None 
f. This case is provided for in paragraph 4, last 

sentence of the law, which reads as follows: 
Concerning ornamental plants, the plant breeders' 
right also means that no one except the variety 
owner may, without the latters' permission, use 
plants or parts of plants as propagating materi
al tor the professional production of cut 
flowers or other material intended for ornamen
tation. 

5 • None 

6a. According to paragraph 21 of the law, the period 
- of protection can be maximum fifteen years, or -

- in the case of vines, fruit trees and their 

Postoiro 
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rootstocks, forest trees and ornamental trees -
- eighteen years, calculated from the beginning of 
the calendar year following the year that in which 
the title of protection was issued. 

2 

b. Amendments are brought up for discussion, 
there is no prepa7'ed proposal available. 

but so far 

7 None 

8a. None 

8b. The present wording of Article 38 is satisfactory. 

Observations on document CAJ/V/2 

33, last sentence. 
The reason why the runner bean is protected only as an 
ornamental plant is that this plant is hardly not used 
as a vegetable in Sweden. 

38. See 2a. above. 

75. The law does not contain any provisions on the exhaustion 
of rights, but provisions can be found in the commentary 
of the law. 

103~ Last sentence shall read Section 36 of the Act. 

Yours sincerely, 

Evan Westerlind 

[Annex XII follows/ 
L'annexe XII suit/ 
Anlage XII folgt] 
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N. reference '"G/ . 143 2 
N. riferimento w-. J e . 

.Herrn Dr. H. M .a s t 
Stellvertretender Genera1-
sekretar der U P 0 V 

Ruckfrage 
Rappel 7J 
Richiamo 

34, chemin des Colombettes 
1211 G e n e v e 20 

Ihr Rundschrei~en U 602· 

Sehr geehrter Herr Dr. Mast, 

mit etwelcher Verspatung, die Sie entschuldigen wollen, nehmen 

wir Stellung zu einigen im randvermerkten Rundschreiben aufge

worfenen Fragen. 

1 Unsere Auffassung zu der Frage, ob die ZUchter Zugang zu Sor

tenprUfungen und Sortensammlungen haben sollten, wenn sie 

selbst keine Sorten in der PrUfung haben und zwar auch dann, 

wenn die PrUfungen rur einen andern Verbandsstaat durchge

ruhrt werden, ist insofern etwas einseitig, als wir selber 

noch nicht prUfen und deshalb nur unsere Interessen und die 

Interessen unserer Anmelder berUcksichtigen konnen. 

Obwohl unsere Verwaltungsvereinbarungen festhalten, dass Zu
gang zu PrUfparzellen nur der Anmelder, die beantragende 

Stelle, ordnungsgemass ermachtigte Peronen, Hilfspersonen 

der PrUfstel1e und amtsverschwiegene Sachverstandige haben, 
sehen wir unsere Interessen dann nicht gerahrdet, wenn Dritte 

in Begleitung einer Hilfsperson die PrUfung besichtigen, so 

dass Gewahr besteht, dass kein Vermehrungsmaterial der ge

prUften Sorte abhanden kommt. Demnach hatte jede PrUfstelle 

se)ber zu entscheiden, ob und wie sie den Zugang Dritter so 

gestaltet, dass unsere Gewahrleistungspflicht nicht verletzt 

wi rd. 
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2 Von den Fragen zum Sortenschutzrecht (Fragebogen) hat uns vorab 

Ziffer 2 Bst. a beschaftigt. Soweit dies das generative Vermeh

rungsmaterial betrifft, sind wir der Ansicht, dass (vom Stand

punkt des Botanikers aus gesehen und nur fUr die deutsche Spra

che) Vermehrungsmaterial mit Saatgut im weitesten Sinne iden

tisch sei. Samen und FrUchte seien im Oberbegriff Saatgut ent

halten, weitere botanisch brauchbare Begriffe gebe es nicht. 
~ 

Unsere Sachverstandigen sind sich ferner einig, dass das Pro-

blem der Jungpflanzen (fragebogen Ziff. 2 Bst. e (i)) der aus 

Samen erzeugten Pflanzen, die zur Anpflanzung bestimmt sind, in 

der Schweiz durch extensive Auslegung des Segriffes 11 Samen 11 ge

lost werden konne. Eine Jungpflanze sei bloss eine andere Form 

des Samens, namlich ein gekeimter Same, und sollte folglich, 

gestUtzt auf Art. 12 Abs. 2 Sst. a SoSchuG, als generatives Ver

mehrungsmaterial in den Schutzbereich des Schutzinhabers fallen. 

Wir sind uns bewusst, dass hier der Richter das letzte Wort 

sprechen wird. Sollte sich in einem Streitfall vor dem Richter 

zeigen, dass Jungpflanzen entgegen unserer Auffassung doch nicht 
als Vermehrungsmaterial subsumiert werden, so mUssten wir ver

suchen, diese LUcke mit Hilfe des Parlamentes etwa so zu schlies

sen, dass die Klammer in Art. 12 Abs. 2 Sst. a SoSchuG um den 

Begriff 11 Jungpflanzen, vor dem ersten Pikieren 11 oder ahnlich 
erweitert wUrde. 

Im Bereich des vegetativen Vermehrungsmater'ials sehen wir keine 
Probleme, soweit dies unser Art. 12 Abs. 2 Bst. b betrifft. Die 

Vermehrung in vitro ware mit den 11 Pflanzenteilen 11 erfasst. Eben

so sind die Erdbeerranken oder andere nicht explizit genannte 

Pflanzenteiie, die geeignet sind, die Sorte als Ganzes wieder 

entstehen zu lassen, als vegetatives Vermehrungsmaterial erfasst. 

3 Beispiel und Frage der Ziffer 2 Bst. f des Fragebogens waren Ge
genstand eines MeinungsaustJusches zwischen dem BUro rur Sorten

schutz und Anmeldern von Erdbeersorten in der Schweiz. Es geht 

hier, in Ubertragenem Sinn, urn die Produktion rur den Eigenbedarf. 
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Wir stehen auf dem Standpunkt, dass zum gewerbsmassigen Ver

trieb erzeuat, wer Vermehrunosmaterial vervielfacht, urn dann 

die FrUchte daraus zu verkaufen. Oder anders gesagt ist Ei

genbedarf nur gegeben, wenn mit der erweiterten Produktion 

ausschliesslich die BedUrfnisse des eigenen Haushaltes abge

deckt werden, wobei -wi r auf die kni ffl i ge Frage, ob soge

nannte kollektive Haushaltungen (Hotels, Restaurants, Kan
tinen usw.) auch Eigenbedarf decken, wenn sie im eigenen Obst~ 

und Beerengarten ei ne Sorte vermehren, urn den Bedarf der kol

lektiven Haushaltung abzudecken, gar nicht eintreten. Auch 

hier ware der Entschei d ei nes Geri chtes abzuwarten, bevor 

eine allrallige Gesetzeskorrektur versucht wUrde. 

4 Generell konnen wir Ihre weiteren Fragen so beantworten, dass 

wir nicht beabsichtigen, unser Gesetz zu andern. Lediglich unsere 
Verordnung wird dann zu andern sein, wenn wir die nachste Er

weiterung der Liste schutzfahiger Arten an die Hand nehmen. 

Mit freundlichen GrUssen 

[End of document/ 
Fin du document/ 
Ende des Dokuments] 


