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INTERNATIONAL UNION FOR THE PROTECTION OF NEW VARIETIES OF PLANTS

GENEVA

ADMINISTRATIVE AND LEGAL COMMITTEE

Seventh Session
Geneva, May 6 to 8, 1981

DRAFT REPORT

prepared by the Office of the Union

Opening of the Session

1. The seventh session of the Administrative and Legal Committee (herein-
after referred to as "the Committee") was held on May 6 and 7, 1981l. All
member States were represented. The following States were represented by
observers: Ireland, Japan and the United States of BAmerica. The Commission
of the European Communities was represented by an observer. The 1list of
participants in annexed to this document.

2. The session was opened by Mr. P.W. Murphy (United Kingdom), Chairman of
the Committee, who welcomed the participants.

Adoption of the Agenda

3. The Committee adopted the agenda as given in document CAJ/VII/I.

Adoption of the Report on the Sixth Session of the Committee

4. The Committee unanimously adopted the report on its sixth session as
given in document CAJ/VI/10, subject to the following changes to the German
wording:

(i) paragraph 9, fourth sentence: to read "Da ein solches Vorgehen

anfwendig ist..." in place of "Da auf ein solches Vorgehen verzichtet werden
kann";

(ii) paragraph 23, last sentence: to read "...die das Recht des Sorten-
schutzes beriihren" in place of "...die das Recht auf Sortenschutz beriihren."



0276

CAJ/VII/11
Page 2

"Statistical" Documents Submitted each Year to the Council

5. The discussion was based on document CAJ/VII/2 and mainly concerned the
statistics on cooperation in examination.

6. The Committee noted that the statistics were a useful source of informa-
tion on the extent of cooperation in examination. It was therefore necessary
to continue compiling them. However, in order to alleviate the work falling
upon the member States, the following procedure ought to be adopted:

(i) In future, only form 2 (see Annex II to document CAJ/VII/2) would be
used for collecting data.

(ii) The Office of the Union would communicate the draft document for
submission to the Council to the competent authority in each member State to
enable the latter to check the data concerning it supplied by the other member
States.

7. As far as the reference period was concerned, the Committee decided to
maintain the current period (July 1 of one year to June 30 of the following
year) .

Possibility for a Testing Authority Acting for Another Member State to Enter
into Direct Contact with the Applicant for Protection

8. The discussion was based on document CAJ/VII/3.

9. The Committee noted that contacts between the testing authority and an
applicant for protection or a breeder, and also the purpose and results of
such contacts, could have implications for the validity of the application
and, in addition, for the applicant's possibility of contesting decisions by
the authority that had received the application and for the relevant procedure
(appeals for example). It was therefore necessary that the latter be informed
as rapidly as possible. For that purpose, the Committee decided that the
following rules should apply in cases where examination was carried out by an
authority in one member State (Authority A) at the request of an authority in
a second member State (Authority B):

(i) Authority A would normally only have contacts with Authority B.

(ii) Where it was urgent that the applicant or the breeder should visit
the trial culture (for example, when an anomaly occurred which was observable
for a short period of time only), Authority A would be able to contact him
directly, on condition that Authority B be informed at the same time.

(iii) In all other cases in which Authority A felt the need to contact the

applicant or the breeder, it should first get in touch with Authority B.

Free Access for Breeders to Tests Being made by Testing Authorities Acting for
Other States

10. The discussion was based on document CAJ/VII/4.
11. The following additional information was given at the session:

(1) In the Federal Republic of Germany, a person wishing to visit trials
had to state the varieties he wished to see in the trial cultures. Visits
were accompanied and no information was given on varieties not stated. Vari-

eties examined for other member States could not be visited.

(ii) According to the Delegation of Denmark, a distinction had to be made
between field trials where no strict protection was provided (no fencing or
guards) and greenhouse trials where access could be controlled. As far as the
former was concerned, it was pointed out that breeders sometimes visited in
groups and gave each other information on their varieties.

(iii) As regards France, there was some reservation as to visits during
. : ; —_— T ; .
which information was given on varieties under trial; moreover, certain
species such as maize posed special problems.
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(iv) In Italy, access to trials for the registration of varieties in the
official catalogues of varieties approved for marketing was autorized only to
breeders having varieties in those trials.

(v) In the Netherlands, all breeders had access to trials.

(vi) In the United Kingdom, the breeders' organizations were opposed to
all breeders being given the possibility of visiting trials.

12. The Committee concluded that the UPOV Model Agreement on International
Cooperation in the Testing of Varieties enabled the member States carrying out
trials both to adopt the policy of their choosing as regards the varieties
they examined on their own behalf and to provide all necessary guarantees as
regards those they examined for other member States. Since views were still
too divergent, it decided to reexamine the matter at a later session after the
opinions of the international professional organizations concerned had been
sought.

Questions Relating to Plant Variety Protection Law

13. The discussion was based on document CAJ/VII/S.

14. The following corrections and additional information were given at the
session:

(i) Paragraph 29 of document CAJ/VII/5 was to read as follows: "The
Federal Republic of Germany will consider the question in the event of defi-
nite wishes and proposals being expressed."

(ii) The law had been amended in Denmark during the time that had elapsed
between publication of document CAJ/VII/5 and the session. The terms of
protection were henceforth as stated in paragraph 56 of the above-mentioned
document. It was planned to carry out a full review of the law and the
current position as regards priority and a transitional limitation of the
requirement of novelty (see paragraphs 64 and 69 of the above-mentioned docu-
ment) was to be reexamined.

(iii) Amendments had been made to the Plant Variety Protection Act of the
United States of America and there had been changes in its application at
practical level. 1In relation to the agenda item reported on here, the follow-
ing was to be noted: reciprocity was now automatic and no longer needed offi-
cial recognition; protection had been extended to the sexually reproduced
varieties of all species; the term of protection had been extended to eighteen
years; in order to be validly filed, an application for protection had to be
accompanied by the application fee, the genealogy and the description of the
variety and a seed sample.

(iv) In the Netherlands, factors involved in the validity of the applica-
tion and the allocation of an application number and date were those mentioned
in paragraph 40(i) to (iv) of document CAJ/VII/5. Subparagraph (v) had there-
fore to be deleted and in paragraph 41(iv) the word "five" replaced by "four."

(v) Sweden was not envisaging any amendment to its legislation as regards
priority and should therefore be mentioned in paragraph 64 of document
CAJ/VI1/5.

15. The Committee requested the States to inform the Office of the Union of
any new element as regards their intentions for amendment of plant variety
protection legislation. The Office of the Union would subsequently communi-
cate them to the other States.

Proposals for Amendment of the Guidelines for Variety Denominations

16. The discussion was based on document CAJ/VII/6.

17. The Committee's attention was drawn to the fact that it was becoming
increasingly difficult to apply the rules on variety denominations, for two
main reasons. The first was a general development since the increase 1n the
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numbers of applications for protection meant that there were more and more
objections to proposed denominations. The second was linked to the revision
of Article 13 of the Convention that had been carried out in 1978 since vari-
ous of the professional organizations and of the breeders in some of the mem-
ber States were intent on claiming the same possibilities as those available
in other States, particularly as regards the use of denominations composed
solely of figures. Additionally, the current Guidelines for Variety Denomina-
tions had the drawback of not setting out clearly enough the links between the
recommendations they contained and the provisions of the Convention on which
those recommendations were based.

18. The Committee held a discussion on the principles on which the document
being examined was based. It noted the following:

(i) The Guidelines for Variety Denominations constituted a recommendation
and therefore had no obligatory nature and did not necessarily have to obtain
the approval of all States. It was in fact probable that one or other of the
principles could not be applied in a given State and it was even sure that a
court would ignore any principle of which it doubted the justification. How-
ever, the fact that the Guidelines were to be accepted in a general manner,
justified the revision effort being made.

(ii) For the same reason, they should not repeat the provisions of the
Convention, and, in particular, they should not transform the statutory provi-
sions of the Convention into -ecommendations as did the current Guidelines.

(iii) The sole legal objective that could be pursued by means of the Guide-
lines was to give those States that so wished agreed explanations and inter-
pretations of those provisions and terms of Article 13 of the Convention need-
ing them.

19. As a result of the above, it was necessary to change the form of the
Guidelines. For that purpose, the Committee reviewed the articles of the
current Guidelines in order to identify their primary relationship with the
provisions of Article 13 of the Revised Act of the Convention. The delegation
of the Federal Republic of Germany was to draw up a working paper for distri-
bution by the Office of the Union for the next session of the Committee.
Those States that so wished could submit comments on the document in prepara-
tion for that session. In addition, the States were invited to inform the
Office of the Union, before July 1, 1981, of any difficulties already encoun-
tered or of potential difficulties resulting from the revision of Article 13
of the Convention.

Revised List of Classes

20. The discussion was based on document CAJ/VII/7.

21. The Committee was affirmative that a list of classes was needed. The
principle of a genus constituting a class had to be subject to exceptions. As
regards the scope of the list, some delegations were in favor of a simple list
that was as limited as possible. Others felt that the classes of species
should primarily satisfy the needs and concerns of the circles concerned,
i.e., the breeders, the seed and planting material trade and the users of seed
and planting material, and that, consequently, it was important to obtain
their opinion before holding a detailed discussion on the List of Classes.

22. The Committee decided therefore that:

(i) The delegations would consult with the national professional organi-
zations to ascertain whether they foresaw problems in applying the current
List of Classes and any improvements to be made to it, and would report to the
next session of the Committee;

(ii) The matter would be reexamined at the next session of the Committee,
together with the members of the Technical Committee.

Program for the Eighth Session of the Committee

23. Subject to any new matters arising, the agenda for the eighth session of
the Committee would contain the following items:
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(i) Free access for breeders to the tests being made by testing authori-
ties for other States;

(ii) Guidelines for variety denominations;
(iii) List of classes of species for the purposes of variety denomination;

(iv) Reciprocity in all respects particularly for the protection of the
marketed product;

(v) Protection, in the case of maize, of commercial lines and hybrids,
excluding parent hybrids.

The delegation of France would draw up a working paper on item (iv) above.

[Annex follows]
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LIST OF PARTICIPANTS/LISTE DES PARTICIPANTS/TEILNEHMERLISTE

I. MEMBER STATES/ETATS MEMBRES/VERBANDSSTAATEN

BELGIUM/BELGIQUE/BELGIEN

Dr. jur. R. DERVEAUX, Inspecteur général, Ministére de l'agriculture,
1, rue Marie-Thérése, 1040 Bruxelles

M. R. D'HOOGH, Ingénieur agronome principal, Chef de service au Ministére de
l'agriculture, 36 rue de Stassart, 1050 Bruxelles

DENMARK/DANEMARK/DANEMARK

Mr. F. ESPENHAIN, Head of Office, Plantenyhedsnaevnet, Tystofte, 4230 Skaelskgr

FRANCE/FRANKREICH

M. F. GREGOIRE, Président du Comité de la protection des obtentions végétales,
Ministére de l'agriculture, 11, rue Jean Nicot, 75007 Paris

M. M. SIMON, Secrétaire général du Comité de la protection des obtentions
végétales, Ministére de l'agriculture, 11, rue Jean Nicot, 75007 Paris

M. C. HUTIN, Directeur de recherches, GEVES, INRA - GLSM, La Miniére,
78280 Guyancourt .

GERMANY (FED. REP. OF)/ALLEMAGNE (REP. FED. D')/DEUTSCHLAND (BUNDESREPUBLIK)

Dr. D. BORINGER, Prisident, Bundessortenamt, Osterfelddamm 80,
3000 Hannover 61

Mr. H. KUNHARDT, Leitender Regierungsdirektor, Bundessortenamt,
Osterfelddamm 80, 3000 Hannover 61

ISRAEL
Mr. M. SHATON, First Secretary, Economic Affairs, Permanent Mission of Israel,

9, chemin Bonvent, 1216 Geneva

ITALY/ITALIE/ITALIEN

Prof. S. SAMPERI, Directeur de 1'Office nationale des brevets, Via Molise 19,
Rome

Dr. L. ZANGARA, Primo dirigente, Ministero dell'Agricoltura e delle Foreste,
Via Sallustiana 10, 00187 Roma

NETHERLANDS/PAYS-BAS/NIEDERLANDE

Mr. K.A. FIKKERT, Legal Adviser, Ministry of Agriculture and Fisheries,
Bezuidenhoutseweg 73, The Hague '

Mr. A.W.A.M. VAN DER MEEREN, Secretary, Board for Plant Breeders' Rights,
P.B. 104, 6700 AC Wageningen :

SOUTH AFRICA/AFRIQUE DU SUD/SUDAFRIKA

Mr. J.U. RIETMANN, Agricultural Attaché, South African Embassy,
59, Quai d'Orsay, 75007 Paris

Dr. J. LE ROUX, Agricultural Attaché, South African Embassy,
59, Quai d'Orsay, 75007 Paris
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SPAIN/ESPAGNE/SPANIEN

M. R. LOPEZ DE HARO Y WOOD, Subdirector Técnico de Laboratorios y Registros
de Variedades, Jose Abascal 56, Madrid 3

SWEDEN/SUEDE/SCHWE DEN

Mr. S. MEJEGARD, President of Division of the Court of Appeal, Svea Hovrdtt,
Box 2290, 103 17 Stockholm

Mr. E. WESTERLIND, Head of Office, National Plant Variety Board, 171 73 Solna

SWITZERLAND/SUISSE/SCHWEIZ

Dr. W. GFELLER, Ratsprdsident der UPOV, Leiter des Biiros fiir Sortenschutz,
Bundesamt fiir Landwirtschaft, Mattenhofstr. 5, 3003 Bern

M. R. GUY, Chef de service chargé de l'examen, RAC, Changins, 1260 Nyon

M. M. JEANRENAUD, Conseiller, Mission permanente de la Suisse,
9-11, rue de Varembé, 1211 Genéve 20

M. R. KAMPF, Sektionschef, Bundesamt fiir geistiges Eigentum,
Einsteinstrasse 2, 3003 Bern

UNITED KINGDOM/ROYAUME-UNI/VEREINIGTES KONIGREICH

Mr. P.W. MURPHY, Controller of Plant Variety Rights, Plant Variety Rights Office,
White House Lane, Huntingdon Road, Cambridge CB3 OLF

Miss E.V. THORNTON, Deputy Controller of Plant Variety Rights, Plant Variety
Rights Office, White House Lane, Huntingdon Road, Cambridge CB3 OLF

II. OTHER STATES/AUTRES ETATS/ANDERE STAATEN

IRELAND/IRLANDE/ IRLAND

Mr. J. MULLIN, Controller of Plant Breeders' Rights, Agriculture House,
Kildare Street, Dublin 2

Mr. J. QUINN, Assistant Principal, Department of Agriculture, Agriculture House,
Kildare Street, Dublin 2

JAPAN/JAPON/JAPAN

Mr. O. NOZAKI, First Secretary, Permanent Mission of Japan, 10, avenue de Budé,
1202 Geneva

UNITED STATES OF AMERICA/ETATS-UNIS D'AMERIQUE/VEREINIGTE STAATEN VON AMERIKA

Mr. S.D. SCHLOSSER, Attorney, U.S. Patent and Trademark Office, Washington, D.C.

Mr. §S.B. WILLIAMS, Attorney, The Upjohn Co., Chairman, APLA Plant Variety
Protection Committee, Kalamazoo, Michigan

III. INTERNATIONAL ORGANIZATION/ORGANISATION INTERNATIONALE/INTERNATIONALE
ORGANISATION

M. A. GROSSI, Assistant principal, Commission des Communautés européennes,
200, rue de la Loi, 1049 Bruxelles
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Mr.
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Dr.
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OFFICER/BUREAU/VORSITZ

P. MURPHY, Chairman

OFFICE OF UPOV/BUREAU DE L'UPOV/BURO DER UPOV

H. MAST, Vice Secretary-General

M.-H. THIELE-WITTIG, Senior Technical Officer
A. WHEELER, Legal Officer

A. HEITZ, Administrative and Technical Officer
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