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Opening of the session 
 
1. The Administrative and Legal Committee Advisory Group (CAJ-AG) held its 
sixth session in Geneva on October 18, 2011, under the Chairmanship of the 
Vice Secretary-General of UPOV. 
 
2. The list of participants is reproduced in the Annex to this document. 
 
 
Adoption of the agenda 
 
3. The CAJ-AG adopted the draft agenda, as proposed in document CAJ-AG/11/6/1 Rev. 
 
4. The CAJ-AG noted that the comments on documents and explanatory notes received 
from the Russian Federation, European Coordination Via Campesina (ECVC), European Seed 
Association (ESA), International Community of Breeders of Asexually Reproduced 
Ornamental and Fruit Varieties (CIOPORA) had been posted in the CAJ-AG section of the 
UPOV website and the CAJ had been notified accordingly.  Those comments were considered 
by the CAJ- AG under the relevant agenda item. 
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5. The Chair recalled that the CAJ-AG had agreed at its fifth session, held in Geneva on 
October 18, 2010 and on the afternoon of October 19, 2010, to invite CIOPORA and the 
International Seed Federation (ISF) to the relevant part of the sixth session of the CAJ-AG, in 
order to enable them to present their views on relevant matters.  The CAJ-AG agreed to invite 
CIOPORA and ISF to provide an overview of their views in the form of a Powerpoint 
presentation, copies of which are provided in the CAJ-AG section of the UPOV website. 
 
 
Explanatory Notes 
 
Explanatory Notes on the Definition of Breeder under the 1991 Act of the UPOV Convention  
 
6. The CAJ-AG considered document UPOV/EXN/BRD Draft 4 and the comments of 
ECVC. 
 
7. The CAJ-AG agreed the following changes to document UPOV/EXN/BRD Draft 4: 
 

Paragraph 4 to clarify the meaning of legal person.  The Office of the Union would 
consult the legislation of members of the Union for that clarification. 

Paragraph 6 to explain that anyone could be a breeder, by reference to a non-exhaustive 
list of examples of breeders, and to refer to document C(Extr.)/19/2 Rev. 
“The Notion of Breeder and Common Knowledge”.  

Paragraph 8 to replace the highlighted section with a reference to document 
C(Extr.)/19/2 Rev. “The Notion of Breeder and Common Knowledge” and 
to clarify that a person would not be entitled to protection of an existing 
variety that was discovered and propagated unchanged by that person. 

 
8. The CAJ-AG agreed that the Office of the Union should prepare a revised version of the 
Explanatory Notes on the Definition of Breeder under the 1991 Act of the UPOV Convention 
(document UPOV/EXN/BRD Draft 5) for consideration by the CAJ-AG at its seventh 
session, to be held in October 2012. 
 

Explanatory Notes on Acts in Respect of Harvested Material under the 1991 Act of the UPOV 
Convention  
 
9. The CAJ-AG considered document UPOV/EXN/HRV Draft 6 and the comments of the 
Russian Federation and ECVC. 
 
10. The CAJ-AG agreed the following concerning document UPOV/EXN/HRV Draft 6: 
 

(e) 
Illustrative 
examples 

The CAJ-AG noted that the illustrative examples could cause some 
confusion with regard to matters concerning unauthorized use of 
propagating material and matters concerning exhaustion.  It agreed that 
the illustrative examples should be replaced by a general explanation of 
“unauthorized use of propagating material”, on the basis of the cases 
provided in the illustrative Examples 1 to 8.  The CAJ-AG noted that 
Example 9 did not make reference to unauthorized use of propagating 
material. 
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11. The CAJ agreed that the Office of the Union should prepare a revised version of the 
Explanatory Notes on Acts in Respect of Harvested Material under the 1991 Act of the 
UPOV Convention for consideration by the CAJ-AG at its seventh session, to be held in 
October 2012.  In order that the matter might be advanced in the meantime, it was agreed that 
the Office of the Union should consider the preparation of an interim draft, which might be 
circulated for comment by correspondence. 
 
 
Explanatory Notes on Essentially Derived Varieties under the 1991 Act of the 
UPOV Convention (revision) 
 
Revision of the “Explanatory Notes on Essentially Derived Varieties Under the 1991 Act of 
the UPOV Convention”(document UPOV/EXN/EDV/2 Draft 1) 
 
12. The CAJ-AG considered documents CAJ-AG/11/6/3 and UPOV/EXN/EDV/2 Draft 1 
and the comments of ECVC and CIOPORA. 
 
13. The CAJ-AG agreed the following concerning document UPOV/EXN/EDV/2 Draft 1: 
 

paragraph 8 
and Figures 
2, 3 and 4 

to redraft in order to clarify that varieties can be predominantly derived 
from variety A, either directly, or indirectly via varieties “B”, “C”, “D”, 
or “E” … etc., and will still be considered essentially derived varieties 
from variety “A” if they fulfill the definition stated in Article 14(5)(b). 

paragraph 14 first sentence to read as follows: “Members of the Union which amend 
their legislation in line with the 1991 Act of the UPOV Convention are 
able may choose to offer the benefits of the 1991 Act to varieties which 
were protected under an earlier law.” 

 

Relationship between Article 14(5)(b)(i) and (iii) of the 1991 Act of the UPOV Convention / 
Matters concerning essentially derived varieties 
 
14. The CAJ-AG considered document CAJ-AG/11/6/3, the comments of ECVC, ESA and 
CIOPORA, and the presentations made by CIOPORA and ISF at the session. 
 
15. The Chair recalled that the “Resolution on Article 14(5)”, adopted by the 
1991 Diplomatic Conference, requested the “Secretary-General of UPOV to start work 
immediately after the Conference on the establishment of draft standard guidelines, for 
adoption by the Council of UPOV, on essentially derived varieties” (see 
document CAJ-AG/11/6/3, paragraph 19).  He noted that the work on draft standard 
guidelines that was started by the CAJ had been adjourned sine die (see 
document CAJ-AG/11/6/3, paragraph 26). 
 
16. The CAJ-AG noted that CIOPORA was of the view that “determination of EDV is the 
task of the breeders”, whilst “defining clear rules on EDV opens the possibility for breeders to 
significant financial savings”.  The CAJ-AG further noted that ISF was of the view that rules 
on EDV should be set by international bodies such as ISF, but decisions on specific cases 
should be made by the parties concerned.  CIOPORA and ISF expressed their support for 
UPOV to continue the development of guidance on essentially derived varieties. 
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17. The CAJ-AG noted that, under certain conditions, it was possible to provide 
information concerning essentially derived varieties in the Register of the Community Plant 
Variety Office of the European Union. 
 
18. The CAJ-AG noted that in a recent review on enforcement of plant breeders’ rights, the 
Government of Australia had accepted the recommendations on essentially derived varieties 
and, in particular, that the Plant Breeder’s Rights Office of Australia should retain 
responsibility for declarations on essentially derived varieties. 
 
19. The CAJ-AG concluded that it would be appropriate to continue to consider whether to 
develop further guidance on the concept of EDV in a future revision of document 
UPOV/EXN/EDV “Explanatory Notes on Essentially Derived Varieties Under the 1991 Act 
of the UPOV Convention”.  It agreed that consideration should be given to including an 
explanation of the relationship between the provisions of Article 14(5)(b)(i) and (iii) of the 
1991 Act of the UPOV Convention and the issues raised by the Delegation of Japan with 
regard to the exercise of plant breeders’ rights in relation to essentially derived varieties (see 
document CAJ-AG/11/6/3, paragraphs 30 and 31).  It agreed that the documents CAJ/46/7 
“The Notion of Essentially Derived Varieties in the Breeding of Ornamental Varieties” and 
Annex II to document CAJ/47/8 “Report” should be considered with regard to guidance on 
the concept of EDV. 
 
20. As a first step, the CAJ-AG agreed that information on the systems in the 
European Union and Australia for essentially derived varieties and other relevant examples be 
provided to the Office of the Union for presentation to the CAJ-AG at its seventh session in 
October 2012. 
 

The use of information of the initial variety to obtain essentially derived varieties 
 
21. The CAJ-AG agreed that the explanation on “Predominant derivation – use of 
information” made by ISF during its power point presentation be provided to the Office of the 
Union for consideration by the CAJ-AG at its seventh session, in October 2012. 
 
 
Matters arising after the grant of a breeder’s right 
 
22. The CAJ-AG agreed that agenda item 5 “Matters arising after the grant of a breeder’s 
right (document CAJ-AG/11/6/4)” should be considered by the CAJ-AG at its seventh session 
in October 2012. 
 
 
Objectives of the possible development of a document on the exhaustion of the breeder’s right 
under the 1991 Act of the UPOV Convention 
 
23. The CAJ-AG considered documents CAJ AG/10/5/4 and CAJ AG/11/6/5. 
 
24. In recognition of the complexity of the legislation and jurisprudence concerning the 
exhaustion of intellectual property rights, the CAJ-AG agreed to propose to the CAJ that it 
should not seek to develop guidance on exhaustion of the breeder’s right under the 1991 Act 
of the UPOV Convention beyond the guidance provided in document UPOV/INF/6 
“Guidance for the preparation of laws based on the 1991 Act of the UPOV Convention”. 
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Propagation and Propagating Material 
 
25. The CAJ-AG considered document CAJ-AG/11/6/6, the comments of the 
Russian Federation and ESA, and the presentations made by CIOPORA and ISF at the 
session.  In addition to the information provided in the Annex to document CAJ-AG/11/6/6, 
the CAJ-AG noted that the legislation of the European Union provided that “[a] plant 
grouping consists of entire plants or parts of plants as far as such parts are capable of 
producing entire plants, both referred to hereinafter as ‘variety constituents.’” 
 
26. The CAJ-AG noted that CIOPORA was of the view that propagating material should 
“cover entire plants or parts of plants as far as such parts are capable of producing entire 
plants” and that ISF preferred an explanation of propagating material in terms such as 
“capable of” or “can”, and not “intended for” or “used for”. 
 
27. The CAJ-AG noted that many plant cells have the potential to regenerate a whole plant 
(“totipotency”) and agreed that there was a risk that the use of certain terms to define 
propagating material could be interpreted in a way that would cover virtually any harvested 
material.  In that regard, the CAJ-AG agreed that any guidance on propagating material would 
need to be consistent with the provisions for harvested material in the 1991 Act of the 
UPOV Convention.   
 
28. The CAJ-AG agreed that the Office of the Union should invite proposals for the 
development of guidance on the notion of “Propagation and propagating material”, with due 
regard to the comments of the CAJ-AG in paragraph 27, for consideration by the CAJ-AG at 
its seventh session in October 2012.  
 
 
Date and program for the seventh session 
 
29. Subject to approval by the Administrative and Legal Committee (CAJ) at its sixty-fifth 
session, to be held on March 29, 2012, the CAJ-AG agreed the following program for its 
seventh session, to be held in October 2012: 

 
1. Opening of the session 
 
2. Adoption of the agenda 
 
3. Explanatory Notes  
 

(a) UPOV/EXN/BRD:  Explanatory Notes on the Definition of Breeder under 
the 1991 Act of the UPOV Convention  

 
(b) UPOV/EXN/HRV:  Explanatory Notes on Acts in Respect of Harvested 

Material under the 1991 Act of the UPOV Convention  
 
4. Explanatory Notes on Essentially Derived Varieties under the 1991 Act of the 
UPOV Convention (revision)  
 
5. Matters arising after the grant of a breeder’s right  
 
6. Propagation and Propagating Material  
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7. Matters referred by the CAJ to the CAJ-AG for consideration since the sixth 
session of the CAJ-AG  
 
8. Date and program for the eighth session 

 
30. Subject to the endorsement of the CAJ at its sixty-fifth session, to be held in Geneva on 
March 29, 2012, it was proposed that the sixty-sixth session of the CAJ be held on the 
morning of October 29, 2012, and that the seventh session of the CAJ-AG be held on the 
afternoon of October 29 and on October 30, 2012. 
 
31. The CAJ-AG recalled that the terms of reference of CAJ-AG provided that “[t]he CAJ 
members and observers would be able to send comments directly to the advisory group.  […]. 
Observer organizations, in particular those representing the interests of breeders, might be 
invited by the advisory group to present their views on a particular provision of the 1991 Act 
to assist in [its] work” (see document CAJ/52/4, paragraphs 13 and 14, and document 
CAJ/52/5 “Report”, paragraph 67). 
 
32. The CAJ-AG noted that documents of the CAJ-AG should be posted, as it was the case 
for other UPOV bodies, six weeks prior to the relevant CAJ-AG session.  In order to ensure 
that the CAJ-AG had sufficient time to consider written comments, the CAJ-AG agreed that 
comments should be sent, in English, to the Office of the Union at least two weeks prior to the 
relevant session of the CAJ- AG. 
 
33. The CAJ-AG agreed that, in cases where written comments were received from an 
observer organization, the CAJ-AG would invite the observer organization to the relevant part 
of the next CAJ-AG session if the presence of the organization was considered necessary to 
present its views or to provide further explanations concerning its written comments.  In that 
regard, the CAJ-AG agreed that the CAJ-AG would, if necessary, decide by correspondence 
whether to invite the observer organization to the relevant part of the CAJ-AG session. 
 
34. On the basis of comments received for the sixth session of the CAJ-AG, the CAJ-AG 
already agreed to invite CIOPORA, ECVC, and ISF to the relevant part of the seventh session 
of the CAJ-AG. 
 

35. The present report has been adopted by 
correspondence. 
 
 
 

[Annex follows] 
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(dans l’ordre alphabétique des noms français des membres/ 

in the alphabetical order of the names in French of the members/ 
in alphabetischer Reihenfolge der französischen Namen der Mitglieder/ 

por orden alfabético de los nombres en francés de los miembros) 

I.  MEMBRES / MEMBERS / VERBANDSMITGLIEDER / MIEMBROS 

AFRIQUE DU SUD / SOUTH AFRICA / SÜDAFRIKA / SUDÁFRICA 
Noluthando NETNOU-NKOANA (Mrs.), Registrar:  Plant Breeders’ Rights Act, Directorate:  
Genetic Resources, Department of Agriculture, Forestry and Fisheries, 257 Harvest House, 
30 Hamilton Street, Private Bag X973, 0001 Pretoria   
(tel.: +27 12 319 6183  fax: +27 12 319 6385  e-mail: noluthandon@daff.gov.za)  

ALLEMAGNE / GERMANY / DEUTSCHLAND / ALEMANIA 
Barbara SOHNEMANN (Frau), Justiziarin, Leiterin, Rechtsangelegenheiten, Sortenverwaltung, 
Gebühren, Bundessortenamt, Postfach 610440, 30604 Hannover   
(tel.: +49 511 95665624  fax: +49 511 95669600  e-mail: barbara.sohnemann@bundessortenamt.de)  

ARGENTINE / ARGENTINA / ARGENTINIEN / ARGENTINA 
Carmen Amelia M. GIANNI (Sra.), Coordinadora de Propiedad Intelectual y Recursos 
Fitogenéticos, Instituto Nacional de Semillas (INASE), Venezuela 162, Ciudad Autónoma de 
Buenos Aires C1095AAD 
(tel.: +54 11 3220 5414  e-mail: cgianni@inase.gov.ar)  

AUSTRALIE / AUSTRALIA / AUSTRALIEN / AUSTRALIA 
Doug WATERHOUSE, Chief, Plant Breeder’s Rights, IP Australia, P.O. Box 200, 
Woden ACT 2606  
(tel.: +61 2 6283 7981  fax: +61 2 6283 7999  e-mail: doug.waterhouse@ipaustralia.gov.au)  

BÉLARUS / BELARUS / BELARUS / BELARÚS 
Uladzimir BEINIA, Director, State Inspection for Testing and Protection of Plant Varieties, 
Kazintsa str. 90/1, 220108 Minsk   
(tel.: +375 17 212 7551  fax: +375 17 278 3530  e-mail: belsort@mail.ru)  
Tatsiana SIAMASHKA (Mrs.), Deputy Director of DUS Testing, State Inspection for Testing 
and Protection of Plant Varieties, 90/1 Kazintsa str., 220108 Minsk   
(tel.: +375 17  212 7551  fax: +375 17 278 3530  e-mail: tatianasortr@mail.ru)  
Maryna SALADUKHA (Mrs.), Main Specialist, International Cooperation Department, 
Ministry of Agriculture and Food, 90 Kazintsa str., 220108 Minsk   
(tel.: +375 17 212 7551  fax: +375 17 278 3530  e-mail: belsort@mail.ru)  
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Camille VANSLEMBROUCK (Mme), Responsable droits d’obtenteurs et brevets, Office de la 
propriété intellectuelle, North Gate III, 16, Boulevard du Roi Albert II, B-1000 Bruxelles   
(tel.: +32 2 277 8275  fax: +32 2 277 5262  e-mail: camille.vanslembrouck@economie.fgov.be)  

BOLIVIE (ÉTAT PLURINATIONAL DE) / BOLIVIA (PLURINATIONAL STATE OF) / 
BOLIVIEN (PLURINATIONALER STAAT) / BOLIVIA (ESTADO PLURINACIONAL DE) 

Sergio Rider ANDRADE CÁCERES, Director Nacional de Semillas, Instituto Nacional de 
Innovación Agropecuaria y Forestal (INIAF), Avenida 6 de agosto, Nro. 2170, Edificio Hoy, 
Mezanine, 4793 La Paz   
(tel.: +591 2 2441153  fax: +591 2 2441153  e-mail: rideran@yahoo.es)  

BRÉSIL / BRAZIL / BRASILIEN / BRASIL 
Daniela DE MORAES AVIANI (Mrs.), Coordinator, National Plant Variety Protection Service 
(SNPC), Ministry of Agriculture, Livestock and Food Supply, Esplanada dos Ministérios, 
Bloco ’D’, Anexo A, Sala 249, Brasilia , D.F.70043-900  
(tel.: +55 61 3218 2549 / 2547  fax: +55 61 3224 2842  e-mail: daniela.aviani@agricultura.gov.br)  

CANADA / CANADA / KANADA / CANADÁ 
Sandy MARSHALL (Ms.), Senior Policy Specialist, Plant Breeders’ Rights Office, Canadian 
Food Inspection Agency (CFIA), 59 Camelot Drive, Ottawa Ontario K1A 0Y9  
(tel.: +1 613 773 7134  fax: +1 613 773 7261  e-mail: sandy.marshall@inspection.gc.ca)  
Julie LAPLANTE (Ms.), Examiner, Plant Breeders’ Rights Office, Canadian Food Inspection 
Agency (CFIA), 59 Camelot Drive, Ottawa Ontario K1A 0Y9  
(tel.: +613 773 7138  fax: +613 773 7261  e-mail: julie.c.laplante@inspection.gc.ca)  

CHILI / CHILE / CHILE / CHILE 
Jaime IBIETA S., Director, División Semillas, Servicio Agrícola y Ganadero (SAG), 
Ministerio de Agricultura, Avda. Presidente Bulnes 140, piso 2, Santiago de Chile   
(tel.: +56 2 345 1560  fax: +56 2 697 2179  e-mail: jaime.ibieta@sag.gob.cl)  

CHINE / CHINA / CHINA / CHINA 
LIU Ping, Vice Director-General, Development Center for Science and Technology, Ministry 
of Agriculture, No. 96 Dong San Huan Nan Lu, Chaoyang District, 100122 Beijing   
(tel.: +86 10 5919 9363  fax: +86 10 5919 9396  e-mail: liuping@agri.gov.cn)  
LÜ Bo, Director, Division for Plant Variety Protection, Development Center for Science and 
Technology, Ministry of Agriculture, No. 96 Dong San Huan Nan Lu, Chaoyang District, 
100122 Beijing   
(tel.: +86 10 5919 9398  fax: +86 10 5919 9396  e-mail: lvbo@agri.gov.cn)  

COLOMBIE / COLOMBIA / KOLUMBIEN / COLOMBIA 
Ana Luisa DÍAZ JIMÉNEZ (Sra.), Directora Técnica de Semillas, Dirección Técnica de 
Semillas, Instituto Colombiano Agropecuario (ICA), Carrera 41 No. 17-81, Zona Industrial de 
Puente Aranda, Bogotá D.C.  
(tel.: +57 1 3323700  fax: +57 1 3323700  e-mail: ana.diaz@ica.gov.co)  
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Luis SALAICES, Jefe de Área del Registro de Variedades, Oficina Española de Variedades 
Vegetales (OEVV), Ministerio de Medio Ambiente y Medio Rural y Marino (MARM), 
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(tel.: +34 91 347 6712  fax: +34 91 347 6703  e-mail: luis.salaices@marm.es)  

ESTONIE / ESTONIA / ESTLAND / ESTONIA 
Laima PUUR (Ms.), Head, Variety Department, Estonian Agricultural Board, Vabaduse sq. 4, 
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(tel.: +372 435 1240  fax: +372 435 1241  e-mail: laima.puur@pma.agri.ee)  
Renata TSATURJAN (Ms.), Chief Specialist, Plant Production Bureau, Ministry of 
Agriculture, 39/41 Lai Street, EE-15056 Tallinn   
(tel.: +372 625 6507  fax: +372 625 6200  e-mail: renata.tsaturjan@agri.ee)  
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VEREINIGTE STAATEN VON AMERIKA / ESTADOS UNIDOS DE AMÉRICA 

Kitisri SUKHAPINDA (Ms.), Patent Attorney, Office of Policy and External Affairs, 
United States Patent and Trademark Office (USPTO), Madison Building, West Wing, 
600 Dulany Street, MDW 10A30, Alexandria VA 22313  
(tel.: +1 571 272 9300  fax: + 1 571 273 0085  e-mail: kitisri.sukhapinda@uspto.gov)  
Karin L. FERRITER (Ms.), Intellectual Property Attaché, United States Mission to the WTO, 
11, route de Pregny, 1292 Chambesy   
(tel.: +41 22 749 5281  e-mail: karin_ferriter@ustr.eop.gov)  
Paul M. ZANKOWSKI, Commissioner, Plant Variety Protection Office, United States 
Department of Agriculture (USDA), National Agricultural Library (NAL), 10301, Baltimore 
Ave., Beltsville MD 20705  
(tel.: +1 301 504 5518  fax: +1 301 504 5291  e-mail: paul.zankowski@ams.usda.gov)  

FÉDÉRATION DE RUSSIE / RUSSIAN FEDERATION / RUSSISCHE FÖDERATION / 
FEDERACIÓN DE RUSIA 

Yulia GORYUNOVA (Mlle), Spécialiste principal, Orlikov per., 1/11, 107139 Moscow   
(tel.: +70 8 499 975 18 23  fax: +70 8 495 607 88 56  e-mail: u.gorunova@plant.mcx.ru)  

FRANCE / FRANCE / FRANKREICH / FRANCIA 
Nicole BUSTIN (Mlle), Secrétaire général, Comité de la protection des obtentions végétales 
(CPOV), Ministère de l’agriculture et de la pêche, 11, rue Jean Nicot, F-75007 Paris   
(tel.: +33 1 4275 9314  fax: +33 1 4275 9425  e-mail: nicole.bustin@geves.fr)  
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Joël GUIARD, Directeur adjoint, Groupe d’étude et de contrôle des variétés et des semences 
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(tel.: +33 241 228637  fax: +33 241 228601  e-mail: joel.guiard@geves.fr)  
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HONGRIE / HUNGARY / UNGARN / HUNGRÍA 
Szenci ÁGNES GYÖZÖNÉ (Mrs.), Senior Chief Advisor, Agricultural Department, Ministry 
of Rural Development, Kossuth Tér. 11, H-1055 Budapest, Pf. 1  
(tel.: +36 1 79 53 826  fax: +36 1 79 50 498  e-mail: gyozone.szenci@vm.gov.hu)  
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Mitsutaro FUJISADA, Senior Policy Advisor, Intellectual Property, Plant Variety Office, 
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Agriculture, Forestry and Fisheries (MAFF), 1-2-1, Kasumigaseki, Chiyoda-ku, 
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(tel.: +81 3 6738 6445  fax: +81 3 3502 5301  e-mail: mitutarou_fujisada@nm.maff.go.jp)  
Tsukasa KAWAKAMI, Associate Director, New Business and Intellectual Property Division, 
Food Industry Affairs Bureau, Ministry of Agriculture, Forestry and Fisheries (MAFF),  
1-2-1 Kasumigaseki, Chiyoda-ku, Tokyo 100-8950  
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