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INTERNATIONAL UNION FOR THE PROTECTION OF NEW VARIETIES OF PLANTS
GENEVA

ADMINISTRATIVE AND LEGAL COMMITTEE
ADVISORY GROUP

First Session
Geneva, October 20, 2006

REPORT ON THE CONCLUSIONS

adopted by the Administrative and Legal Committee Advisory Group

1. Introduction

2. The Administrative and Legal Committee Advisory Group (hereinafter referred to as the
“CAJ-AG”) held its first session in Geneva on October 20, 2006.

3. The list of participants is reproduced in Annex I to this document.

Opening of the Session

4. The session was opened and chaired by the Vice Secretary-General, who welcomed the
participants.

5. The Chair announced that simultaneous interpretation would be provided in English,
French and Spanish at the first session of the CAJ-AG and, if appropriate, German
interpretation would also be provided for the following sessions.



CAJ-AG/06/1/3
page 2

Adoption of the Agenda

6. The CAJ-AG adopted the agenda, as proposed in document CAJ-AG/06/1/1, after
the inclusion of a new item “Other matters” at the request of the Delegation of the
European Community.

Discussion Paper

7. The Chair introduced document CAJ-AG/06/1/2 and explained that a preliminary
discussion of the key issues concerning the list of provisions, agreed by the Administrative
and Legal Committee (CAJ) where information materials on the UPOV Convention were
most urgently required, would enable the CAJ-AG to assist the CAJ in its consideration of
those matters.  It was recalled that the information materials on certain provisions of the
UPOV Convention would focus on elements where there was a particular need for
information and where there was a reasonable prospect of agreement.  It was noted that some
issues would need to be considered in relation to more than one provision of the
UPOV Convention.

8. The CAJ-AG took note of the electronic mails of the representative of the
Czech Republic of October 12, 2006, and of the International Community of Breeders of
Asexually Reproduced Ornamental and Fruit-Tree Varieties (CIOPORA) of August 30, 2006,
which were distributed at its first session.

Article 1(iv) and (vi) of the 1991 Act:  Definitions of “breeder” and “variety”

9. With regard to the consideration of synthetic varieties, varietal associations and
“composite varieties” / “multi-lines” in relation to the definition of variety (Article 1(vi) of
the 1991 Act) and, therefore, the possibility of protection, it was agreed to await the initial
consideration of an agenda item “Applications for breeders’ rights covering a combination of
lines” by the Technical Committee (TC) at its forty-third session in March 2007 and to
incorporate that guidance in a document to be considered by the CAJ-AG at its session
of 2008.

10. With regard to the definition of “breeder” (Article 1(iv) of the 1991 Act), it was agreed
that the Office of the Union would prepare a document  which would, in particular, consider
“development” in relation to “discovery and development”.  It was agreed that the document
should be prepared on the basis of existing documents, including document
C(Extr.)/19/2 Rev., and materials to be provided by members of the Union, including
Argentina and Australia.  The document would include clarification that only the breeder of a
variety is entitled to file an application for that variety (subject matter of protection) and to
obtain the grant of the right, if the variety complies with the conditions of protection
(relationship between Article 1(iv), (v) and Article 21(1)(iii) of the 1991 Act).  It was agreed
that the document should be presented to the CAJ-AG at its session of 2008.

Article 5(2) of the 1991 Act:  Conditions of Protection (Article 6(2) of the 1978 Act)
Article 18 of the 1991 Act:  Measures Regulating Commerce (Article 14 of the 1978 Act)

11. The CAJ-AG agreed that the Office of the Union should prepare a document for its
session of 2007.  The document would be based on existing materials.  The document would
clarify the different aspects between the relevant Articles in the Convention:  who is entitled
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to file an application (Article 1(iv) of the 1991 Act);  requirements for the examination of the
application (Article 12 of the 1991 Act);  conditions for the grant of the plant breeder’s right
(Article 5 of the 1991 Act);  the requirement for the plant breeder’s right to be independent of
measures regulating commerce (Article 18 of the 1991 Act);  and restrictions on the exercise
of the plant breeder’s right only for reasons of public interest (Article 17 of the 1991 Act).

12. The CAJ-AG concluded that it would not be appropriate to seek to provide guidance on
provisions that might be incompatible with Articles 5(2) and 18 of the 1991 Act.  It agreed
that such provisions in draft laws or laws of future members should be dealt with on a case-
by-case basis in the preliminary examination of the Consultative Committee of those draft
laws or laws.

Article 12 of the 1991 Act:  Examination of the Application

13. The CAJ-AG noted that the program for the development of TGP documents agreed by
the TC (document TC/42/5, Annex II) proposed that a draft of the revised Sections 1 to 7 of
document TGP/5 “Experience and Cooperation in DUS Testing” should be considered by the
TC and the Technical Working Parties in 2007.  It was agreed that the proposed revised
Sections 1 to 7 of document TGP/5 should be submitted directly to the CAJ, without
consideration by the CAJ-AG.

14. The program for the development of TGP documents agreed by the TC
(document TC/42/5, Annex II) proposed that a draft of TGP/3 “Varieties of Common
Knowledge” might be considered by the CAJ-AG in 2007.  As a result of its discussions, the
CAJ-AG concluded that it would be difficult to find agreement on any text which suggested
that plant material needed to be in existence for a variety to be taken into account for
distinctness.  In particular, concern was raised with regard to a situation where a breeder
reproduced a previous crossing program in order to “re-breed” an extinct variety.  In that
respect, the breeder might be considered to be the breeder of the “resurrected” variety and
might be able to protect a previously extinct variety unless the existence of that variety was
considered to be a matter of common knowledge.

15. The CAJ-AG noted that the “General Introduction to the Examination of Distinctness,
Uniformity and Stability and the Development of Harmonized Descriptions of New Varieties
of Plants” (document TG/1/3) already provided clear guidance with respect to the term
“common knowledge”.

Article 14(5) of the 1991 Act:  Essentially derived and certain other varieties

16. The CAJ-AG agreed that the issues raised in document CAJ-AG/06/1/2 should be
discussed at its following session on the basis of the existing text in that document.  The
Office of the Union presented two versions of a scheme of the relationship between an initial
variety and essentially derived varieties.  In the first version (Annex II of this document),
which is the version used in the Distance Learning Course (DL-205), it was indicated that
there was no requirement for an initial variety to be protected in order to be considered to be
an initial variety.  In the second version (Annex III of this document), it was indicated that an
initial variety must be protected in order to be considered an initial variety.  The CAJ-AG
concluded that the version in Annex II to this document, as included in the DL-205, was an
appropriate reflection of the UPOV Convention.  It also noted that the version in Annex III to
this document could result in considerable confusion regarding the essential derivation status
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of a variety.  The CAJ-AG agreed that this particular matter might be presented for
consideration by the CAJ at its fifty-fifth session in March 2007.

Article 14(2) of the 1991 Act:  Acts in respect of harvested material
Article 16 of the 1991 Act:  Exhaustion of the Breeder’s Right

17. The CAJ-AG agreed that the Office of the Union should prepare a document elaborating
key issues of Articles 14(2) and 16 of the 1991 Act, as presented in document CAJ-AG/06/1/2
(see paragraphs 39, 40, 56, 57 and 58), to be discussed in the CAJ-AG at its session in 2007.
In preparing the document, it was agreed that the Office of the Union should draw on the
materials which exist within the members of the Union.

Article 15:  Exceptions to the Breeder’s Right

18. The CAJ-AG agreed that a document, addressing the issues raised in paragraphs 52
and 53 of document CAJ-AG/06/1/2, should be prepared by the Office of the Union for
consideration at its 2007 session.

19. The CAJ-AG agreed that the document should include the explanations provided in the
Distance Learning Course (DL-205) in relation to Article 15 of the 1991 Act and should be
supplemented with the recommendation of the Diplomatic Conference on Article 15(2) of the
1991 Act concerning “common practice” with an explanation that common practice would not
apply if harvested material was not traditionally used as propagating material.

Article 30(1)(i) of the 1991 Act:  Implementation of the Convention:  Provide for appropriate
legal remedies for the effective enforcement of breeders’ rights (Article 30(1)(a) of the
1978 Act)

20. The CAJ-AG agreed that consideration of information materials on Article 30(1)(i) of
the 1991 Act should await the deliberations of the Consultative Committee on enforcement of
plant breeders’ rights.

Program and Date for the Second Session

21. It was agreed to hold the second session of the CAJ-AG on October 26 or October 22,
2007 (see paragraph 22, below).  The proposed program of work of the CAJ-AG is
summarized as follows:
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Article October 2007 October
2008

Article 1(iv) of the 1991 Act:  Definition of breeder Document
for CAJ-AG

Article 1(vi) of the 1991 Act:  Definition of variety (Await
Technical
Committee
discussion on
Article 1(vi))

Article 5(2):  Conditions of Protection (Article 6(2) of the 1978 Act)

Article 18 of the 1991 Act:  Measures Regulating Commerce
(Article 14 of the 1978 Act)

Document for
CAJ-AG

Article 12 of the 1991 Act:  Examination of the Application No further work
in CAJ-AG

Article 14(5) of the 1991 Act:  Essentially derived and certain other
varieties

Re-discuss
existing text in
document
CAJ-AG/06/1/2

Article 14(2) of the 1991 Act:  Acts in respect of harvested material
(Article 5(4) of the 1978 Act)

Article 16 of the 1991 Act:  Exhaustion of the Breeder’s Right
Document for
CAJ-AG

Article 15 of the 1991 Act:  Exceptions to the Breeder’s Right
(Article 5(3) of the 1978 Act)

Document for
CAJ-AG

Article 30(1)(i) of the 1991 Act:  Implementation of the Convention:
Provide for appropriate legal remedies for the effective enforcement
of breeders’ rights (Article 30(1)(a) of the 1978 Act)

Await
Consultative
Committee
conclusion

Other Matters

22. The Delegation of the European Community made a proposal that, whenever the CAJ
agenda permitted, the October CAJ session should be reduced to one day in order to allow the
session of the CAJ-AG to be held instead of the first day of the session of the CAJ.  The
Vice Secretary-General noted that the creation of the CAJ-AG had, as had been intended,
substantially reduced the workload of the CAJ.  He welcomed any proposals to make the best
use of the time of the delegations and the Office of the Union.  In order to take that matter
forward for the October 2007 session, he explained that the matter should be agreed by the
Consultative Committee and approved by the Council.  It was agreed that an agenda item
should be included for the seventy-third session of the Consultative Committee on March 30,
2007, to facilitate an exchange of views on the proposal.
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Closing of the Session

23. The CAJ-AG agreed that a Draft Report on the Conclusions should be prepared by the
Office of the Union and distributed to its participants for adoption by correspondence.

24. The present report has been adopted by
correspondence.

[Annexes follow]
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LISTE DES PARTICIPANTS / LIST OF PARTICIPANTS /
TEILNEHMERLISTE / LISTA DE PARTICIPANTES

I.  MEMBRES / MEMBERS / VERBANDSMITGLIEDER / MIEMBROS

(dans l’ordre alphabétique des noms français des membres/
in the alphabetical order of the names in French of the members/

in alphabetischer Reihenfolge der französischen Namen der Mitglieder/
por orden alfabético de los nombres en francés de los miembros)

AFRIQUE DU SUD / SOUTH AFRICA / SÜDAFRIKA / SUDÁFRICA

Julian JAFTHA, Director, Genetic Resources Management, Directorate:  Genetic Resources,
Private Bag X973, Pretoria 0001 (tel.: +27 12 319 6214  fax: +27 12 319 6329
e-mail: dgr@nda.agric.za)

Joan SADIE (Mrs.), Principal Agricultural Food and Quarantine Officer, Directorate:  Genetic
Resources Management, Private Bag X5044, Stellenbosch 7599 (tel.: +27 21 809 1648
fax: +27 21 887 2264  e-mail: JoanS@nda.agric.za)

ARGENTINE / ARGENTINA / ARGENTINIEN / ARGENTINA

Marcelo Daniel LABARTA, Director de Registro de Variedades, Instituto Nacional de
Semillas (INASE), Paseo Colón 922, 3 piso, of. 347, 1063 Buenos Aires
tel.: +54 11 4349 2445  fax:  +54 11 4349 2444 e-mail: mlabarta@inase.gov.ar)

AUSTRALIE / AUSTRALIA / AUSTRALIEN / AUSTRALIA

Doug WATERHOUSE, Registrar, Plant Breeder’s Rights Office, IP Australia, P.O. Box 200,
Woden, ACT 2606 (tel.: +61 2 6283 7981  fax: +61 2 6283 7999
e-mail: doug.waterhouse@ipaustralia.gov.au)

BRÉSIL / BRAZIL / BRASILIEN / BRASIL

Daniela DE MORAES AVIANI (Mrs.), Coordinator, National Plant Variety Protection
Service (SNPC), Ministry of Agriculture, Livestock and Supply, Esplanada dos Ministérios,
Bloco ‘D’, Anexo A, Sala 249, Brasilia D.F. 70043-900 (tel.: +55 61 3218 2549
fax: +55 61 3224 2842  e-mail: daniela@agricultura.gov.br)

Cristiano Franco BERBERT, Second Secretary, Permanent Mission, 71, avenue Louis Casaï,
Case postale 165, 1216 Cointrin  (tel.: +41 22 929 0900  fax: +41 22 788 2505  e-mail:
cristiano.berbert@ties.itu.int)
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CANADA / KANADA / CANADÁ

Valerie SISSON (Ms.), Commissioner, Plant Breeders’ Rights Office, Canadian Food
Inspection Agency (CFIA), 2, Constellation Crescent, Ottawa, Ontario K1A 0Y9
(tel.: +1 613 221 7521  fax: +1 613 228 4552  e-mail: vsisson@inspection.gc.ca)

Elizabeth PRENTICE-HUDSON (Mrs.), Examiner, Plant Breeders’ Rights Office, Canadian
Food Inspection Agency (CFIA), 2 Constellation Crescent, Ottawa, Ontario K1A 0Y9
(tel.: +1 613 221 7529  fax: +1 613 228 4552  e-mail: eprentice@inspection.gc.ca)

CHILI / CHILE / CHILE / CHILE

Enzo CERDA, Jefe, División de Semillas, Servicio Agrícola y Ganadero (SAG), Ministerio
de Agricultura, Avda. Bulnes 140, piso 2, Casilla 1167-21, Santiago
(tel.: +56 2 345 1565  fax: +56 2 697 2179  e-mail: enzo.cerda@sag.gob.cl)

CHINE / CHINA / CHINA / CHINA

LI Yanmei (Mrs.), Deputy Director, Division for American and Oceanian Affairs,
International Cooperation Department, State Intellectual Property Office (SIPO),
P.O. Box 8020, 6, Xitucheng Road, Haidian District, Beijing 100088 (tel.: +86 10 6208 3488
fax: +86 10 6201 9615  e-mail: liyanmei@sipo.gov.cn)

COMMUNAUTÉ EUROPÉENNE / EUROPEAN COMMUNITY / EUROPÄISCHE
GEMEINSCHAFT / COMUNIDAD EUROPEA

Jacques GENNATAS, Conseiller du Directeur Général, Direction Générale Santé et
Protection des Consommateurs, Commission européenne, 4, rue Breydel, Office:  B232-2/21,
1040 Bruxelles, Belgique  (tel.: +32 2 295 9713  fax: +32 2 298 1227
e-mail: jacques.gennatas@ec.europa.eu)

José M. ELENA, Vice-President, Community Plant Variety Office (CPVO),
3, boulevard Maréchal Foch, B.P. 10121, 49021 Angers Cedex 02, France
(tel.: +33 2 4125 6414  fax: +33 2 4125 6410  e-mail: elena@cpvo.eu.int)

Antonio ATAZ, Official, General Secretariat of the Council of the European Union,
175, rue de la Loi, 1048 Brussels, Belgium  (tel.: +32 2 281 4964  fax: +32 2 281 6198
e-mail: antonio.ataz@consilium.europa.eu)

ESPAGNE / SPAIN / SPANIEN / ESPAÑA

Luis SALAICES, Jefe de Área del Registro de Variedades, Oficina Española de Variedades
Vegetales (OEVV), Ministerio de Agricultura, Pesca y Alimentación (MAPA),
Calle Alfonso XII, No. 62, 28014 Madrid  (tel.: +34 91 3476712  fax: +34 91 3476703
e-mail: luis.salaices@mapa.es)
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ÉTATS-UNIS D'AMÉRIQUE / UNITED STATES OF AMERICA / VEREINIGTE
STAATEN VON AMERIKA / ESTADOS UNIDOS DE AMÉRICA

Karen M. HAUDA (Mrs.), Attorney-Advisor, Office of International Relations, U.S. Patent
and Trademark Office (USPTO), Madison Building, West Wing, 600 Dulany
Street, MDW 10A60, Alexandria, VA 22314 (tel.: +1 571 272 8474  ext. 29
fax: +1 571 273 0085  e-mail: karen.hauda@uspto.gov)

FÉDÉRATION DE RUSSIE / RUSSIAN FEDERATION / RUSSISCHE FÖDERATION /
FEDERACIÓN DE RUSIA

Yuri A. ROGOVSKIY, Deputy Chairman, Head of Method Department, State Commission of
the Russian Federation for Selection Achievements Test and Protection, Orlikov per., 1/11,
107139 Moscow  (tel.: +70 495 208 67 75  fax: +70 495 411 83 66
e-mail: gossort@gossort.com)

Antonina TRETINNIKOVA (Ms.), Agronomist Expert, The State Commission of the Russian
Federation for Selection Achievements Test and Protection, Orlikov per., 1/11,
107139 Moscow  (tel.: 7 495 207 4944  fax: 7 495 411 8366  e-mail: gossort@gossort.com)

FRANCE / FRANKREICH / FRANCIA

Nicole BUSTIN (Mlle), Secrétaire général, Comité de la protection des obtentions
végétales (CPOV), Ministère de l’agriculture et de la pêche, 11, rue Jean Nicot, 75007 Paris
(tel.: +33 1 4275 9314  fax: +33 1 4275 9425  e-mail: nicole.bustin@geves.fr)

JAPON / JAPAN / JAPAN / JAPÓN

Sotaro ITO, Director, Seeds and Seedlings Division, Agricultural Production Bureau, Seeds
and Seedlings Division Agricultural Production Bureau, Ministry of Agriculture, Forestry and
Fisheries, 1-2-1 Kasumigaseki, Chiyoda-ku, 100-8950 Tokyo  (tel.: +81 3 3591 0524
fax: + 81 3 3502 5301  e-mail: soutarou_itou@nm.maff.go.jp)

Toru SEMBA, Deputy Director, Seeds and Seedlings Division, Agricultural Production
Bureau, Seeds and Seedlings Division Agricultural Production Bureau, Ministry of
Agriculture, Forestry and Fisheries, 1-2-1 Kasumigaseki, Chiyoda-ku, 100-8950 Tokyo
(tel.: +81 3 3591 0524  fax: + 81 3 3502 5301  e-mail: tooru_semba@nm.maff.go.jp)

MEXIQUE / MEXICO / MEXIKO / MÉXICO

Eduardo PADILLA VACA, Subdirector, Registro y Control de Variedades, Servicio Nacional
de Inspección y Certificación de Semillas (SNICS), Av. Presidente Juárez 13, Col. El Cortijo,
54000 Tlalnepantla , Estado de México (tel.: +52 55 5384 2213  fax: +52 55 5390 1441
e mail: gat.snics@sagarpa.gob.mx)
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PAYS-BAS / NETHERLANDS / NIEDERLANDE / PAÍSES BAJOS

Krieno Adriaan FIKKERT, Head and Secretary, Board for Plant Varieties (Raad voor
Plantenrassen), Postbus 27, 6710 BA Ede  (tel.: +31 318 822 580  fax: +31 318 822 589
e-mail: k.a.fikkert@minlnv.nl)

RÉPUBLIQUE DE CORÉE / REPUBLIC OF KOREA / REPUBLIK KOREA /
REPÚBLICA DE COREA

CHOI Keun-Jin, Examination Officer, National Seed Management Office (NSMO), Ministry
of Agriculture and Forestry, 433 Anyang 6-dong, Anyangsi, Kyunggi-do 430-016,
Anyang City, Kyunggi-do 430-016 (tel.: +82 31 467 0190  fax: +82 31 467 0161
e-mail: kjchoi@seed.go.kr)

RÉPUBLIQUE TCHÈQUE / CZECH REPUBLIC / TSCHECHISCHE REPUBLIK /
REPÚBLICA CHECA

Ivan BRANZOVSKY, Head of Section, Plant Commodities Department, Ministry of
Agriculture, Tesnov 17, 11705 Praha 1 (tel.: +420 2 2181 2693  fax: +420 2 2181 2951
e-mail: ivan.branzovsky@mze.cz)

Jiří SOUČEK, Senior Counsellor, Central Institute for Supervising and Testing in Agriculture
(ÚKZÚZ), Plant Variety Testing Division, Section of Legislation and DUS Tests,
Za opravnou 4, 150 06 Praha 5 - Motol (tel.: +420 257 211 755  fax: +420 257 211 752
e-mail: jiri.soucek@ukzuz.cz)

ROUMANIE / ROMANIA / RUMÄNIEN / RUMANIA

Adriana PARASCHIV (Mrs.), Head, Agricultural Division, State Office for Inventions and
Trademarks (OSIM), 5, Jon Ghica, Sector 1, P.O. Box 52, 030044 Bucarest
(tel.: +40 21 3155698  fax: +40 21 312 819  e-mail: adriana.paraschiv@osim.ro)

Cornelia Constanta MORARU (Ms.), Head, Legal Affairs Division, State Office for
Inventions and Trademarks, Str. Ion Ghica No. 5, Sector 1, 030044 Bucarest
(tel.: +40 21 313 2492  fax: +40 21 3123819  e-mail: moraru.cornelia@osim.ro)

SUISSE / SWITZERLAND / SCHWEIZ / SUIZA

Eva TSCHARLAND (Frau), Juristin, Sektion Zertifizierung, Pflanzen- und Sortenschutz,
Bundesamt für Landwirtschaft, Mattenhofstrasse 5, CH-3003 Bern  (tel.: +41 31 322 2594
fax: +41 31 323 5455  e-mail: eva.tscharland@blw.admin.ch)
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II.  BUREAU / OFFICERS / VORSITZ / OFICINA

Rolf JÖRDENS, Chair of the CAJ-AG
Doug WATERHOUSE, President of the Council
Krieno FIKKERT, Chair of the CAJ

III.  BUREAU DE L’UPOV / OFFICE OF UPOV /
BÜRO DER UPOV / OFICINA DE LA UPOV

Rolf JÖRDENS, Vice Secretary-General
Peter BUTTON, Technical Director
Raimundo LAVIGNOLLE, Senior Counsellor
Makoto TABATA, Senior Counsellor
Yolanda HUERTA (Mrs.), Senior Legal Officer

[L’annexe II suit/
Annex II follows/

Anlage II folgt/
Sigue el Anexo II]
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ANNEX II

[Annex III follows]

Initial Variety ‘A’
(NOT protected)

Commercialization

Breeder X

Essentially Derived
Variety ‘B’ (Protected)

Breeder Y

Essentially Derived
Variety ‘C’

Breeder Z

Authorization
NOT required X

Essentially Derived Varieties
mutation

mutation

mutation

mutation

Authorization
NOT required X
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ANNEX III

[End of Annex III and of document]

Variety ‘A’
(NOT protected) =
Not Initial variety

Commercialization

Breeder X

Initial Variety
Variety ‘B’ (Protected)

Breeder Y

Essentially Derived
Variety ‘C’

Breeder Z

Authorization
NOT required X

Essentially Derived Varieties
mutation

mutation

mutation

mutation

Authorization
 required


