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Opening of the Session

1. The Administrative and Legal Committee (CAJ) held its forty-eighth session in Geneva 
on October 20 and 21, 2003, under the Chairmanship of Ms. Nicole Bustin (France).

2. The list of participants is given in Annex I to this report.

3. The session was opened by the Chair, who welcomed the participants.  She extended a 
particular welcome to the Delegation of Tunisia, a State which had become the fifty-third 
member of the Union on August 31, 2003.  The Delegation of Tunisia expressed its gratitude 
to the Office of the Union and the members of the Union for the assistance given to Tunisia in 
the process of its accession to the UPOV Convention.

4. The Chair also informed the CAJ of the accession of Poland, on August 15, 2003, to the 
1991 Act of the UPOV Convention.
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Adoption of the Agenda

5. The Chair noted that a new agenda item, entitled “Access to genetic resources and 
benefit-sharing” (document CAJ/48/6), had been added to the revised draft agenda (document 
CAJ/48/1 Rev.). 

6. The CAJ adopted the revised agenda as presented in document CAJ/48/1 Rev.

Specific Issues Concerning the Interface Between Patents and Breeders’ Rights

7. The Chair recalled that initial discussions on document CAJ/47/2 had already taken 
place during the forty-seventh session of the CAJ in April 2003, but due to time constraints, it 
was decided that further discussion on that item would take place at the present session of the 
CAJ.

8. The Vice Secretary-General referred to the first part of document CAJ/47/2 dealing with 
the recommendation concerning the adoption, by the Council of UPOV, of a position paper on 
“Specific Issues Concerning the Interface Between Patents and Breeders’ Rights,” based on 
document CAJ/46/2, as modified and approved by the CAJ on October 22, 2003, which 
appeared in the Annex to document CAJ/47/2.  

9. The Vice Secretary-General explained that the second part of document CAJ/47/2 
contained a report on the WIPO-UPOV Symposium on the Co-existence of Patents and Plant 
Breeders’ Rights in the Promotion of Biotechnological Developments of October 25, 2002. 
He clarified that the “Conclusions by the Chair of the Panel Discussion,” contained in 
paragraph 7 of document CAJ/47/2, constituted the personal views of the Chair and they 
should not be regarded as the conclusions of the Symposium.  The CAJ was informed that the 
program, list of participants, presentations and discussions in English, French and Spanish of 
the WIPO-UPOV Symposium of 2002 were posted on the UPOV Website (www.upov.int).

10. The representative of the World Intellectual Property Organization (WIPO) noted that 
neither WIPO nor UPOV had endorsed the conclusions by the Chair of the Panel Discussion 
as appearing in paragraph 7 of document CAJ/47/2 and made a proposal to delete 
paragraph 7.  In reply, the Chair explained that only the Annex of document CAJ/47/2 was 
being considered and there would not be a revised version of document CAJ/47/2, but that her 
comments would be included in the Report of the present session.

11. In relation to the Annex to document CAJ/47/2, entitled “Specific Issues Concerning the 
Interface Between Patents and Breeders’ Rights,” the Chair indicated that the CAJ had two 
options:  First, to consider the Annex as a working document approved by the CAJ and 
second, to consider the Annex as the basis for a position paper of UPOV to be adopted by the 
Council of UPOV.

12. The Delegation of the Russian Federation made proposals concerning the Annex to 
document CAJ/47/2 as follows:

(a) to create a footnote for the word “using” in the table in paragraph 5 explaining the 
different scope of this word in the patent system compared to the provisions in the plant 
breeders’ rights system;
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(b) to delete the first sentence of paragraph 6 and to delete the word “therefore” in the 
second sentence of the same paragraph;

(c) to redraft the first sentence in paragraph 7 to reflect that there are important 
differences between the two systems in terms of rights conferred, in addition to differences in 
the scope of exceptions;  and 

(d) to insert an additional paragraph after paragraph 25 indicating that uncontrolled 
pollination could lead to varieties of common knowledge falling under patent protection.

13. The Delegation of the United States of America indicated that the issues raised in the 
Annex to document CAJ/47/2 were complex and certain areas of the document would require 
further development.  The Delegation pointed out that the conclusion to recommend that 
members of the Union should consider whether the nature of the research exemption in the 
patent laws concerning plants might inhibit the breeder’s exemption was troublesome, in 
particular because the document did not provide any concrete or empirical evidence.  Finally, 
while noting the value of bringing attention to those issues, the Delegation noted that the 
Symposium had not provided a consensus and, therefore, recommended not to adopt the 
Annex to document CAJ/47/2 as a UPOV position paper.

14. The representative of the European Community approved the option of using the Annex 
of document CAJ/47/2 as a working document.  As a matter of consistency, the representative 
recommended that the term “regional,” which appeared in paragraph 12 of the Annex to 
document CAJ/47/2, should also be included in paragraph 14.  The representative expressed 
some concern with paragraph 21 of the Annex to document CAJ/47/2 and proposed the 
deletion of that paragraph.  The representative concluded that the Annex to document 
CAJ/47/2 required some modifications before being submitted to the Council.

15. The representative of the International Community of Breeders of Asexually 
Reproduced Ornamental and Fruit-Tree Varieties (CIOPORA) supported the view of the 
Delegation of the United States of America that the Annex to document CAJ/47/2 would 
require further revision before it should be considered by the Council.  The representative 
further indicated that the term “use” would require an explanation of its different scopes in the 
patent and breeders’ rights systems in relation to the table provided in paragraph 5 of Annex 
to document CAJ/47/2.

16. The Delegation of the Netherlands noted that the document could be interpreted as a 
consideration of possible infringements to international obligations and, therefore, suggested 
not to develop the Annex to document CAJ/47/2 into a UPOV position paper.

17. The Delegation of the United States of America disagreed with the possible 
interpretation presented by the Delegation of the Netherlands, but indicated that it emphasized 
the difficulty to reach an agreement on a position paper for public distribution.  

18. The Chair clarified that, although the document had not been adopted by the Council, 
the present Annex to document CAJ/47/2 was not confidential and had been used for the 
presentation of the Vice Secretary-General at the WIPO-UPOV Symposium of 2002.  The 
Chair further recommended that the different points of view should be communicated to the 
Office of the Union in order to provide a basis to amend the Annex to document CAJ/47/2 
and to provide the CAJ with a new version which would achieve a consensus.



CAJ/48/7
page 4

19. The Delegation of the United States of America agreed that the CAJ approved the 
Annex to document CAJ/47/2 as a working document in order to prepare the presentation of 
the Vice Secretary-General and, as a consequence, it was a public document, but, 
nevertheless, the Delegation was of the opinion that the Annex to document CAJ/47/2 was not 
ready to be considered by the Council.

20. The Vice Secretary-General indicated that, for the Office of the Union, it was not 
essential to adopt a position paper.  The key message of that document was the importance of 
the breeder’s exemption and that discussion on that matter would continue.  He further 
clarified that paragraph 29, containing the conclusions of the Annex to document CAJ/47/2, 
was not incorporated in the presentation given at the WIPO-UPOV Symposium of 2002.  He 
welcomed the proposal to prepare a new version which could be accepted by all members of 
the CAJ, whilst keeping open the possibility of adoption by the Council.

21. The Chair observed that while it was not essential to adopt a UPOV position paper, the 
participation of the delegations was important to revise the document in order to avoid any 
contradictions or elements which might cause concern.  The matters raised in the Annex to 
document CAJ/47/2 were the subject of important debate and it was essential that the CAJ 
was clear on the key elements.  The Chair concluded that a new document, incorporating the 
comments made during that session and any further contributions received by the Office of 
the Union, would be prepared for the fiftieth session of the CAJ in October 2004.  She also 
concluded that it was premature to submit the Annex to document CAJ/47/2 for consideration 
of the Consultative Committee and the Council in October 2003.

Access to Genetic Resources and Benefit-Sharing

22. Discussions were based on document CAJ/48/6.  The Vice Secretary-General 
introduced the document and informed the CAJ that, on June 26, 2003, the Executive 
Secretary of the Convention on Biological Diversity (CBD) issued a Notification to relevant 
organizations inviting them to submit their views on the process, nature, scope, elements and 
modalities of an international regime on access to genetic resources and benefit-sharing.  That 
information would be compiled by the Executive Secretary of the CBD and made available 
for the second meeting of the Ad Hoc Open-ended Working Group on Access and 
Benefit-sharing, to be held from December 1 to 5, 2003.  He proposed that, on the basis of the 
recommendation to be made by the CAJ and the Consultative Committee, the Council of 
UPOV might adopt at its session on October 23, 2003, Annex II to document CAJ/48/6 as a 
suitable reply to the above Notification.  In addition, it was also suggested that, on the same 
basis, Annex II could be adopted by the Council of UPOV as a UPOV position paper.  

23. The Chair congratulated the Office of the Union for the quality of the draft reply 
prepared and invited comments on it.

24. The Delegation of Canada, referring to paragraph 5 of Annex II to document CAJ/48/6, 
proposed to replace the word “position” with “views.”

25. In reply to the proposal made by the Delegation of Canada, the Chair recalled that 
paragraph 5 of document CAJ/48/6 already provided for the consideration of Annex II as a 
suitable reply of UPOV.  It was agreed to replace the word “position” by the word “reply” in 
paragraph 5 of Annex II to document CAJ/48/6.
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26. The Delegation of Sweden supported the proposal appearing in Annex II to document 
CAJ/48/6 and, in particular, the indication that providing the source of origin should not be 
considered as an additional condition for protection.  

27. The representative of the European Community was in favor of the contents of the reply 
and considered it a well-balanced document.  He expressed particular support to paragraphs 8 
and 9 of Annex II to document CAJ/48/6.

28. The representative of the International Seed Federation (ISF) expressed support for the 
contents of the reply in Annex II to document CAJ/48/6.  He noted that the country of origin 
of the genetic material used for breeding purposes was not always known and suggested that 
that should be stressed in the document.

29. The representative of CIOPORA expressed general agreement to the reply in Annex II 
to document CAJ/48/6.  He stated that all existing plant varieties needed to be freely available 
unless access was forbidden or access had taken place illegally.  He added that a breeder’s 
right did not concern a process, but rather a product and, therefore, access was required to the 
variety and not the origin.

30. The Delegation of the United States of America expressed support and general 
agreement with the principles set out in the reply, which was reproduced in Annex II to 
document CAJ/48/6.  It suggested that some redrafting of paragraphs 6, 12 and 17 of Annex II 
might be advisable in order to recognize situations in which the breeder’s exemption might be 
subject to restrictions.

31. The Vice Secretary-General, in reply to the comments made by the Delegation of the 
United States of America, proposed to delete in paragraph 6 of Annex II to document 
CAJ/48/6 the following:  “and is concerned about any potential restrictions on access to 
genetic resources for the purpose of plant breeding.”  In relation to the second sentence of 
paragraph 12 of Annex II, it was suggested to insert the words “under the UPOV Convention” 
before “subject to any restriction …”  As regards paragraph 17 of Annex II, the 
Vice Secretary-General suggested to delete the first and second sentence and to substitute its 
contents by the new first, second and third sentences of paragraph 6 of Annex II.

32. The Delegation of the United States of America agreed with the proposals made by the 
Vice Secretary-General.

33. The Delegation of Brazil expressed difficulties in agreeing to a position paper and to the 
use of the term “recommendation” in Annex II to document CAJ/48/6 in the context of issues 
going beyond plant variety protection.  It suggested to amend the document accordingly.  

34. The Chair noted that the Office of the Union had identified the importance of a reply 
and requested the CAJ to comment on the legal conformity of its contents in its field of 
competence, namely the  protection of new varieties of plants under the UPOV Convention.  

35. The Delegation of the Netherlands expressed support to the contents of the paper and 
underlined the importance of the subject.  The reply reflected a positive attitude of UPOV to 
access and benefit-sharing.  In that regard, the Delegation proposed, in relation to paragraph 8 
of Annex II to document CAJ/48/6, to change “UPOV is not opposed to the disclosure” to 
“UPOV is in favor of the disclosure.”
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36. The Delegation of South Africa agreed with the importance of the paper and noted with 
interest the comments of the Delegation of Brazil concerning the status of the document and 
the fact that it should not be considered as a UPOV position.

37. The Delegation of Colombia agreed with the draft reply of UPOV since it was based on 
the UPOV Convention.  It pointed to the terminology difference between the notion of genetic 
origin, which concerned the UPOV Convention, and the notion of geographical origin, which 
related to the CBD.  The Delegation added that Decision 391 of the Andean Community did 
not permit additional conditions for the grant of a breeder’s right to the ones contained in the 
UPOV Convention.

38. In response to the comments from the Delegations of Brazil and South Africa, the 
Vice Secretary-General clarified that the reply contained in Annex II to document CAJ/48/6 
related specifically to the UPOV Convention.

39. The Delegation of Uruguay stressed the importance to reach agreement among UPOV 
members and for a reply to be submitted to the meeting in December 2003 of the Ad Hoc 
Open-ended Working Group on Access and Benefit-sharing.

40. The Delegation of Colombia proposed a redraft of the second sentence of paragraph 8 of 
Annex II to document CAJ/48/6 to differentiate between geographical and genetic origin, or 
the source of origin, as suggested to it in the meantime by the Delegation of the United States 
of America, of the plant material used in the breeding of the variety, and indicating that 
UPOV was in favor that members requested that information in any way that would facilitate 
the examination.  The Delegation, while proposing to change the order of the last two 
sentences, expressed its support for the wording in the remainder of the paragraph.

41. The representative of ISF indicated that knowing the geographical origin could be 
difficult or impossible, but knowing the source was always possible.  

42. The following wording was agreed for the second sentence of paragraph 8:  “UPOV 
encourages information on the origin of the plant material, used in the breeding of the variety, 
to be provided where this facilitates the examination mentioned above, but could not accept 
this as an additional condition for protection …”

43. In reply to a question posed by the Delegation of South Africa concerning 
environmental issues, the Vice Secretary-General clarified that Article 18 of the 1991 Act of 
the UPOV Convention provided that “the breeder’s right shall be independent of any measure 
taken to regulate the production, certification and marketing of material of varieties or the 
importing or exporting of such material.”  Thus, environmental concerns could be dealt with 
by measures regulating the commercialization of the variety.

44. In relation to paragraph 11 of Annex II to document CAJ/48/6, the representative of the 
European Community recalled that the legislation on access to genetic material should not be 
in conflict with the legislation dealing with the grant of the breeder’s right.  

45. The Delegation of Brazil expressed its agreement with the comment made by the 
representative of the European Community and emphasized the need to ensure that both 
legislations be mutually supportive.  The Delegation recalled its concern with the word 
“recommendation” in paragraph 11 of Annex II to document CAJ/48/6.
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46. As regards the contents of paragraph 11 of Annex II to document CAJ/48/6, the 
Delegation of Uruguay made a drafting proposal reflecting the concerns of the Delegation of 
Brazil and the comment made by the representative of the European Community.  The 
Delegation proposed that since the legislation on access to genetic material and the legislation 
dealing with the grant of breeders’ rights pursued different objectives, had different scopes of 
application and required a different administrative structure to monitor their implementation, 
UPOV consider that it was appropriate to include them in different legislation, although such 
legislation should be compatible.

47. The representative of CIOPORA also expressed his support for the new drafting 
proposal for paragraph 11 and the comment made by the representative of the European 
Community.  

48. In relation to paragraph 13 of Annex II to document CAJ/48/6, the Delegation of the 
United States of America suggested to redraft the second sentence in order to refer directly to 
the contents of Article 13.2(d)(ii) of the International Treaty on Plant Genetic Resources for 
Food and Agriculture (International Treaty).

49. In response to concerns expressed by the Delegation of the United States of America 
that the International Treaty did not make reference to the breeder’s exemption in the 
UPOV Convention, the representative of ISF clarified that the basis for the notion of non-
monetary benefits in the context of the International Treaty was in fact the breeder’s 
exemption.

50. The CAJ agreed to remove the words “as a fundamental form of benefit-sharing and, 
consequently” in paragraph 13 of Annex II to document CAJ/48/6.

51. The Delegation of the United States of America suggested the inclusion, in the second 
sentence of paragraph 14 of Annex II to document CAJ/48/6, of “where these constitute acts 
done privately and for non-commercial purposes” after “subsistence farmers.”

52. The representative of the European Community suggested that conclusions in relation to 
the notion of subsistence farmers in paragraph 14 of Annex II to document CAJ/48/6 should 
be avoided pending discussions on document CAJ/48/3 “Acts done Privately and for 
Non-Commercial Purposes and Provisions on Farm-Saved Seed under the 1991 Act of the 
UPOV Convention.”

53. Concerning discussions on Annex II to document CAJ/48/6, the Delegation of the 
Netherlands questioned if the exceptions to the breeder’s right were relevant for the notion of 
“benefit-sharing.”  It expressed its support to the comments provided by the representative of 
the European Community concerning subsistence farmers.  

54. The representative of ISF indicated that the question of subsistence farmers was an 
ongoing issue in the Food and Agriculture Organization of the United Nations (FAO) and the 
CBD.  He was in favor of retaining the original wording, provided that “acts” could be 
defined.  

55. On the basis of the discussions, it was agreed to modify paragraph 14 of Annex II to 
document CAJ/48/6 with the inclusion of the clarification provided by the Delegation of the 
United States of America.
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56. The Delegation of Brazil requested that the reference to “recommendation” in 
paragraph 16 of Annex II to document CAJ/48/6 be removed and suggested to simplify the 
language for that paragraph.

57. There was agreement to use the term “summary” in place of “recommendation.”

58. The CAJ approved Annex II to document CAJ/48/6 with amendments to paragraphs 5, 
6, 8, 11, 12, 13, 14, 16 and 17, as a suitable reply of UPOV to the Notification of June 26, 
2003, from the Executive Secretary of the CBD and recommended its adoption by the Council 
of UPOV at its thirty-seventh ordinary session on October 23, 2003.  The amended text of 
Annex II of document CAJ/48/6 is reproduced in Annex II to this document.

Publication of Variety Descriptions

59. Discussions were based on document CAJ/47/3.  The Senior Legal Officer introduced 
the document which concerned the project to consider the publication of variety descriptions.  
The first part of the document contained a report on the results of a questionnaire designed to 
investigate the administrative, legal and financial framework in the field of publication and/or 
production of variety descriptions.  The second part dealt with matters to be considered by the 
Ad hoc Working Group on the Publication of Variety Descriptions in relation to important 
administrative, legal and financial issues that resulted from the questionnaire which would 
need to be resolved before considering the possible introduction of an international system for 
the publication of variety descriptions.

60. The Delegation of France indicated that some modifications needed to be introduced to 
the French version of paragraph 7 of document CAJ/47/3.  At the beginning of paragraph 7(a), 
the words “la responsabilité de” needed to be inserted and the word “destinées” should be 
changed to the word “fournies.”  In relation to paragraph 7(b), the words “la responsabilité 
de” should be added at the beginning.  

61. The Delegation of the Netherlands questioned whether a published description could 
replace an examination of distinctness, uniformity and stability.  

62. In reply to the concern expressed by the Delegation of the Netherlands, the Chair 
indicated that questions of a technical nature concerning that project would be dealt with by 
the Technical Committee.  The Technical Director recalled that the UPOV Convention 
provided that a decision to grant a breeder’s right required an examination.  

63. The Chair further indicated that the principle in the project, incorporated in 
paragraph 7(b) of document CAJ/47/3, concerning the responsibility on the use of data should 
clearly specify the uses and the conditions for the user, in order to address the concern 
expressed by the Delegation of the Netherlands.

64. The representative of ISF noted that when a title was granted, the description was 
normally attached to it.  Therefore, it would be possible for ISF to coordinate the publication 
of variety descriptions in a database.

65. The CAJ noted the results of the questionnaire and agreed on the matters to be 
considered by the Working Group on the Publication of Variety Descriptions as provided in 
paragraphs 7, 8 and 11 of document CAJ/47/3.  It was also agreed that an oral report on 
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progress in the matters to be considered by the Working Group would be made, as 
appropriate, to the CAJ.

Transfer of Material for the Purposes of Examination of Distinctness, Uniformity and 
Stability:  Proposed Model Agreements

66. Discussions were based on document CAJ/47/4.  The Vice Secretary-General 
introduced the document which identified certain issues concerning the transfer of material 
for DUS examination which the CAJ has agreed to consider further.  In particular, in 2002 the 
CAJ had proposed to consider the development of standard model agreements for the transfer 
of material from the breeder to the examination authority, and between examination 
authorities.  In that respect, the representative of ISF had proposed its assistance by providing 
a model agreement concerning the use of the material submitted by the breeder to the 
authority (see Annex I to document CAJ/47/4). 

67. In order to facilitate discussions, the Office of the Union had prepared a preliminary 
draft model agreement, building on the ISF proposal entitled “Draft Model Agreement Based 
on the ISF Proposal on the Transfer of Material from the Breeder to the Examination 
Authority” (see Annex II to document CAJ/47/4).  That contained certain modifications to the 
ISF proposal, in order to clarify concepts, and retained in square brackets certain clauses 
because their content did not seem suitable in agreements between breeders and authorities or 
might be subject to existing practices of authorities. 

68. The Delegation of Germany was not in favor of the adoption of model agreements as 
contained in Annexes II and III to document CAJ/47/4.  The Delegation had major concerns 
in relation to the contents of such model agreements and, in particular, in relation to the issues 
of responsibility.  It considered that such model agreements would be in conflict with 
provisions of domestic legislation. 

69. The Delegation of Argentina agreed with the comments made by the Delegation of 
Germany and, in particular, the fact that the contents of such a draft model agreement would 
depend on the legislative framework and agreements applicable in each country.  The 
Delegation noted that paragraph 16 of Annex II to document CAJ/47/4 contained commercial 
considerations that were not justified in a relationship between the breeder and the authority, 
particularly when the material was publicly available.  It finally noted that matters concerning 
responsibility would be subject to national legislation and should be limited to legal or 
unlawful use of the plant sample.

70. The Delegation of France agreed with the comments made by the Delegations of 
Argentina and Germany and indicated that the draft model agreement contained in Annex II 
to document CAJ/47/4 could be relevant between private parties, but was not applicable for 
authorities.  Authorities were already obliged to comply with confidentiality obligations, and 
it would not be necessary to have a model agreement to cover that matter.

71. The Delegation of the Netherlands supported comments made by the Delegations of 
Argentina, France and Germany and expressed concern with the statement in paragraph 7 of 
Annex II to document CAJ/47/4 that the sample would remain the property of the breeder.  It 
noted that the sample played an important role in establishing the identity of the variety and 
also in the development of reference collections, as well as for authenticity purposes.  Finally, 
it stated that it had difficulties to accept a model agreement along those lines.
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72. The representative of the European Community was in favor of comments made by the 
Delegations of France, Germany and the Netherlands, but could understand that there might 
be a need for a special agreement in relation to inbred lines.  He further noted that the 
introduction of a model agreement of general application in the daily routine would imply 
financial and administrative burdens.

73. The Delegation of Australia indicated that paragraph 9 of Annex II to document 
CAJ/47/4 was contrary to the obligation under its national law to publish the results of the 
examination. 

74. The Delegation of Spain referred to the background of document CAJ/47/4 and to the 
fact that certain problems might exist and that there was a need to understand the concerns of 
the breeders while avoiding the development of restrictive practices.  It further indicated that 
there were certain problems in Annex II to document CAJ/47/4, in particular, the reference in 
paragraph 8 to “the authorities shall not use or have used any biotechnology processes 
including, but not limited to, tissue culturing …”  The Delegation noted that tissue-culturing 
might be essential in order to keep varieties of certain species in reference collections.  As 
regards matters raised in paragraph 15 of Annex II to document CAJ/47/4, it should be noted 
that, if appropriate, authorizations of the National Committee on Biosecurity were necessary.
Finally, the Delegation expressed concern with regard to the consequences of paragraph 17 of 
Annex II to document CAJ/47/4 for reference collections.

75. In reply to the question posed by the Chair on whether the Delegation of Spain was in 
favor of a model agreement between the breeder and the authority, the Delegation clarified 
that for the transfer of material of inbred/parent lines, a particular agreement might be 
justified, but the Delegation would not agree to restrictive clauses or agreements applicable to 
varieties which were already available in the market.

76. The Delegation of South Africa understood the concerns and the need to ensure that the 
right of the breeder was not infringed.  It proposed the development of a short material 
transfer agreement within the scope of the UPOV Convention.

77. The representative of ISF indicated that it should, firstly, be determined whether there 
was agreement in principle on a need to find a solution to the problems that existed and, 
secondly, if this was the case, the contents of such an agreement should be explored.  In 
relation to questions concerning responsibility, a model agreement would provide model 
clauses, which would be beneficial for breeders in the context of UPOV’s growing 
membership.  If the CAJ was in favor of the principle of having a model agreement, further 
improvements, as regards the contents, could be made to Annex II to document CAJ/47/4.

78. The Delegation of the United States of America indicated that it had certain problems 
with the contents of the model agreements in Annexes II and III to document CAJ/47/4, but it 
expressed its agreement with the statement made by the representative of ISF that the breeder 
had the right to know how the material would be handled.  It proposed the development of 
guidelines or recommendations instead of model agreements.  

79. The Delegation of Mexico was in favor of a model agreement or guidelines that could 
be applicable to particular cases, for example, parent lines, and which provided the required 
flexibility to ensure the application of the relevant national legislation.  
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80. The Delegation of Argentina noted that submission of samples was necessary for 
examination purposes, but that those samples could also be necessary when considering legal 
challenges after the right had been granted.  It further clarified that, if the authorities did not 
comply with the norms concerning confidentiality, they would be held responsible.  The 
Delegation further indicated its preference for guidelines or recommendations.

81. The representative of CIOPORA expressed his support for the comments made by the 
representative of ISF concerning the existence of problems and the need to find means to 
resolve them.  He indicated that any future guidelines should clearly forbid any use of plant 
materials for further breeding and should address the issue of mutations arising during testing.  
It was also proposed that such guidelines should consider the cost of resubmitting material 
where trial failure resulted from the fault of the authority and should address the issue of 
access to examination sites.

82. In reply to the questions raised by the representative of CIOPORA, the Chair explained 
that certain observations were addressed in document CAJ/48/2 dealing with 
“Recommendations to ensure the independence of those DUS examination centers which 
have, or have links to, breeding activities.” 

83. The Delegation of the Russian Federation noted that such model agreements might 
create an additional burden and suggested that clauses concerning confidentiality should be 
included within the documentation required for the application.

84. The Chair summarized the discussions and identified the need to draft recommendations 
in order to clarify which guarantees were provided by authorities to the breeders.  She noted 
that the CAJ did not wish to proceed with discussions on a model agreement which could be 
contrary to national laws.  The Chair proposed to invite comments in order to identify 
different problems that could be addressed within proposed draft recommendations which 
could be elaborated by the Office of the Union for discussion at the forty-ninth session of the 
CAJ in April 2004.  

85. The Delegation of Sweden proposed to draft a questionnaire in order to identify the 
matters that needed to be addressed by those recommendations.

86. In relation to the proposal by the Delegation of Sweden to proceed with a questionnaire, 
the Vice Secretary-General explained that the procedure needed for a questionnaire would 
require additional time making it difficult to finalize a document for the April session of the 
CAJ in 2004.  He proposed, instead, a written procedure in order to allow the CAJ to submit 
written contributions or suggestions on the contents of the first draft of those 
recommendations by November 15, 2003.  

87. The CAJ noted the contents of document CAJ/47/4 and decided to request the Office of 
the Union to draft recommendations, based on the discussions and written contributions to be 
provided by November 15, 2003, on the transfer of material for the purposes of examination 
of distinctness, uniformity and stability for the April session of the CAJ in 2004.
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Recommendations to Ensure the Independence of those DUS Examination Centers which 
have, or have Links to, Breeding Activities

88. Discussions were based on document CAJ/48/2.  The Vice Secretary-General 
introduced the document and referred to the decision of the CAJ on October 22, 2002, to 
develop recommendations to ensure the independence of those DUS examination centers 
which have, or have links to, breeding activities.  Draft recommendations had been prepared 
in order to ensure that any center entrusted by an authority to undertake a particular 
examination activity would follow the requirements for independence, as appropriate for a 
public service.  The CAJ was invited to consider the draft recommendations contained in the 
Annex to document CAJ/48/2.

89. The Delegation of the United States of America requested clarification that the draft 
recommendations did not apply to a breeder-based testing system.

90. The Delegation of the Republic of Korea expressed its support of the draft 
recommendations and indicated that an authority might also have links to breeding activities.

91. The Delegation of the Netherlands did not consider it appropriate to cover examination 
activities of breeders in relation to their own varieties.

92. The Chair clarified that the purpose of the document was to ensure that a particular 
examination activity was undertaken in a neutral manner in order to avoid confusion between 
a center’s examination activities and its breeding activities.  

93. The representative of ISF proposed to change the word “may” to “should” in draft 
recommendation 3 in the Annex to document CAJ/48/2, in the first sentence of draft 
recommendation 4, in draft recommendation 4(b) and in draft recommendation 5.  He also 
considered that it would be appropriate to clarify what is to be understood by “what was 
considered to be a related area” in draft recommendation 1.  He proposed to refer to the 
denomination classes as a criteria to identify what was a related area.

94. The representative of CIOPORA preferred to retain the wording “what was considered 
to be a related area.”

95. The Chair suggested that it might be better to leave the decision of what was considered 
to be a related area to the authority, depending on the circumstances applicable to each 
particular case.  She further clarified in relation to draft recommendation 2 in the Annex to 
document CAJ/48/2 that reference to conditions and to “UPOV Model Agreement on the 
Transfer of Material from the Breeder to the Authority” would need some redrafting in order 
to refer to the decision during the discussions on document CAJ/47/4 to prepare draft 
recommendations rather than a model agreement (see paragraph 87 of this document).

96. In relation to draft recommendation 4 in the Annex to document CAJ/48/2, the 
Delegation of France proposed a change in the structure in order to identify general 
conditions, as they appeared in draft recommendation 4(a), paragraph 2, and draft 
recommendation 4(b), paragraph 2, and specific conditions such as in draft 
recommendation 4(a), paragraph 1.

97. The representative of ISF also recommended some clarification in draft 
recommendation 4 in the Annex to document CAJ/48/2 in order to indicate that the contents 
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of that recommendation refer to the situation when the authority decided to confirm the work 
and to add additional conditions.  He also proposed that the conditions in draft 
recommendation 4(a) should be applicable in all cases where a conflict of interest existed and 
that conditions in draft recommendation 4(b) and (c) might be optional.

98. The Delegation of Argentina pointed out that it would be advisable to find a mechanism 
to give the breeder the opportunity to express his opinions in relation to a particular conflict of 
interest between the authority and the center that had been entrusted with a particular 
examination activity. 

99. In reply to the proposal made by the Delegation of Argentina, the Senior Legal Officer
suggested that a mechanism of consultation between the authority and the breeder concerned 
could be envisaged prior to the confirmation of the work to the center by the authority.

100. It was agreed that a new version of the draft recommendations, incorporating the 
suggestions and modifications made during the meeting, would be prepared for the forty-ninth 
session of the CAJ in April 2004.

Acts done Privately and for Non-Commercial Purposes and the Farmer’s Privilege under the 
1991 Act of the UPOV Convention

101. Discussions were based on document CAJ/48/3.  The Vice Secretary-General explained 
that the objective of the document was to seek guidance from the CAJ in order to assess the 
need to develop a paper to explain the scope and implementation of the compulsory exception 
under Article 15(1)(i) and the optional exception under Article 15(2) of the 1991 Act.  The 
CAJ was also invited to comment, if appropriate, on the proposed table of contents for such a 
paper contained in the Annex to document CAJ/48/3.

102. The Chair clarified that there were two questions before the CAJ:  First, whether there 
was a need to develop such a document and, second, whether the proposed table of contents 
was appropriate.  She further requested comments on whether new elements should be added, 
or the present ones modified, and clarified that it was not expected to have substantive 
discussions at that stage on the different elements addressed in the table of contents.

103. The Delegation of South Africa welcomed the proposal and suggested that it should 
focus on the UPOV Convention whilst bearing in mind what was contained in the 
International Treaty on Plant Genetic Resources for Food and Agriculture because several 
countries were bound by both international instruments.  The Delegation further suggested 
consultations in order to gather the experience of members concerning those exceptions and, 
in particular, information on compliance mechanisms in order to ensure good compliance with 
the exceptions provided in the UPOV Convention.

104. The Delegation of the Netherlands was in favor of the development of the document and 
offered its assistance to the Office of the Union.

105. The Delegation of Chile emphasized that there were different ways to implement the 
exceptions provided in the UPOV Convention depending on the particular circumstances of 
each country.  It supported the development of a document that would facilitate the 
implementation of the system in an efficient manner.
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106. The Delegation of Argentina indicated that its country was in the process of preparing 
the accession to the 1991 Act.  In that context, it considered that it would be very useful to 
receive indications of which acts were included within the scope of Article 15(1)(i) of the 
1991 Act and, in particular, whether certain acts concerning farmers’ cooperative societies 
might be included.  

107. The Delegation of France expressed its support for the development of a document 
noting that the contents of Article 15 were relatively brief and that detailed explanations 
would be useful.  

108. The Delegation of the United States of America considered that it was an important task 
and emphasized the need to proceed cautiously. It recalled that the terms of the 
UPOV Convention had been carefully considered with the inclusion of the appropriate 
flexibility and expressed reservations on a position paper that could reduce that flexibility.  
It discouraged any attempt to define terms that were not defined at the Diplomatic Conference 
of 1991 and suggested that, instead of proceeding with an exhaustive examination of laws, it 
would prefer that examples of certain legislation were provided to serve as guidance.

109. The Delegation of Sweden was in favor of the elaboration of a document on the basis 
that it was undertaken with due caution.

110. The Delegation of Australia recommended that the flexibility in the way members 
might implement those exceptions should be maintained.

111. The Vice Secretary-General clarified that the document would provide certain 
legislative examples for illustrative purposes with the agreement of the members concerned.

112. The Delegation of the Republic of Korea was in favor of the development of guidelines 
which would be useful for countries implementing those exceptions.

113. The Delegation of Argentina considered it important to provide a clear explanation of 
what was included or excluded under the exceptions of Article 15(2) of the 1991 Act, for 
example, selling or exchanging seed with third parties was not acceptable.  In relation to 
Article 15(1)(i) of the 1991 Act, it would be important to define what was a subsistence 
farmer and what was private and non-commercial.  While those notions were known in the 
field of patents, it was not the case in the field of breeders’ rights.

114. The Delegation of Colombia referred to the inclusion of the exception under 
Article 15(2) of the 1991 Act in the Decision 345 of the Andean Community.  It would 
welcome a report that might serve as guidance for interpreting what was considered private 
and non-commercial. 

115. In reply to the explanation requested by the Delegation of South Africa concerning the 
reference to “guiding principles” in the introduction of Annex to document CAJ/48/3, the 
Chair clarified that it was better not to refer to “guiding principles” for the time being and to 
wait for the drafting of the document and the discussions within the CAJ in order to decide 
what should be the future of such a document.

116. The representative of ISF referred to the contents of the Annex to document CAJ/48/3 
and, in relation to the exception to the breeder’s right under Article 15(1)(i) of the 1991 Act, 
suggested avoiding a definition of “subsistence farmers,” as that was a matter left to national 
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law, and recommended instead to concentrate on which acts were considered to be “private 
and non-commercial.”  He further proposed to provide the Office of the Union with the results 
of a recent survey by ISF on the exception under Article 15(2) of the 1991 Act.

117. The Chair noted the agreement of the CAJ to elaborate a document on the basis of the 
table of contents in the Annex to document CAJ/48/3 incorporating the comments and 
suggestions received from members and observers. As suggested by the 
Vice Secretary-General, the Chair proposed to draft a document in the form of draft 
explanatory notes on the exceptions under Article 15(1)(i) and Article 15(2) of the 1991 Act 
that could serve as guidance in the drafting of national laws concerning those exceptions.  It 
was agreed that a first draft of that document would be presented for consideration by the CAJ 
at its session in October 2004.

Review of the UPOV-ROM Plant Variety Database

118. Discussions were based on document TC/39/14-CAJ/47/5, which contained the results 
of a questionnaire designed to investigate how the effectiveness of the UPOV-ROM might be 
improved and also presented proposals on how the results of the questionnaire might be 
developed into a program of activity.

119. The CAJ noted the results of the questionnaire and approved the proposed program of 
activity for improving the effectiveness of the UPOV-ROM.

UPOV Information Databases

120. The CAJ considered document CAJ/48/4, which presented the database of taxa with 
their proposed UPOV codes and explained a project for the development of a new database 
(“GENIE” Database) to provide information on:  the status of protection;  experience in 
distinctness, uniformity and stability (DUS) testing;  cooperation in examination;  and the 
existence of UPOV Test Guidelines.

121. The Delegation of the United States of America was in favor of the proposals contained 
in document CAJ/48/4 and expressed its gratitude to the Technical Committee and to the 
Office of the Union, in particular concerning the “GENIE” database, which it considered to be 
an excellent idea.

122. The CAJ noted that the Technical Committee had agreed the approach and the work 
program for the development and introduction of the proposed UPOV code and the proposal 
for the development of the “GENIE” database.  The CAJ also agreed to the approach for the 
development of a UPOV code and the work program for the development and introduction of 
the proposed UPOV code, as set out in paragraph 16 of document CAJ/48/4, and the proposal 
for the development of the “GENIE” database.

Variety Denominations

123. The Senior Legal Officer introduced documents CAJ/47/6 and CAJ/48/5 concerning the 
developments in the work plan of the Ad hoc Working Group on Variety Denominations 
(Working Group).  She gave an oral report on the fifth meeting of the Working Group which 
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was made up of 23 participants from 10 members, one observer state and four observer 
organizations. Mr. Piers Trehane, Rapporteur, International Code of Nomenclature for 
Cultivated Plants (ICNCP), had been also present.  

124. The Working Group had studied a third draft of document “Draft Explanatory Notes on 
Article 20 of the 1991 Act of the UPOV Convention Concerning Variety Denominations 
(document WG-VD/5/2).”  In particular, discussions had taken place on a possible solution to 
permit the traceability of a variety when different denominations were necessary.  That was of 
particular relevance for authorities with non-roman script alphabets.  Discussions on that 
matter would continue at the next meeting of the Working Group in April 2004.  

125. The Working Group had started discussions on a document containing a proposal to 
revise UPOV Recommendation 9 and the List of Classes for Variety Denomination purposes 
(document WG-VD/5/3).  The contents of document WG-VD/5/3 were based on the replies to 
a questionnaire concerning that matter addressed to members and observers of the CAJ.  
Replies had been received from 29 members of the Union, one observer state, one 
intergovernmental organization and one non-governmental organization.  The Working Group 
had, in principle, agreed some redrafting of Recommendation 9 in order to address not only 
what was considered to be closely related from a taxonomic point of view, but also to address 
matters concerning use and, in particular, confusion in relation to the identity of the variety.  
In relation to the proposed changes to the existing classes contained in the replies to the 
questionnaire, the Working Group had requested the Office of the Union to contact again the 
authorities and organizations which provided those proposals in order to ask them for the 
reasoning behind those proposed changes.  The additional information to be gathered by the 
Office of the Union would be used to assist in the deliberations on that matter at the sixth 
meeting of the Working Group in April 2004.

126. The CAJ noted the contents of documents CAJ/47/6 and CAJ/48/5 and the oral report 
by the Senior Legal Officer.

Program for the Forty-Ninth Session 

127. It was agreed that the program for the forty-ninth session would include the following 
items:

1. Transfer of material for the purposes of examination of distinctness, uniformity 
and stability:  proposed recommendations

2. Recommendations to ensure the independence of those DUS examination centers 
which have, or have links to, breeding activities

3. UPOV information databases

4. Publication of variety descriptions

5. Variety denominations
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128. The present report has been adopted by 
correspondence.

[Annex I follows]
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(tel.: +36 1 212 4711  fax: +36 1 212 6792  e-mail: neszmelyik@ommi.hu)  

Marta POSTEINER-TOLDI (Mrs.), Vice-President, Hungarian Intellectual Property
Protection Council, Hungarian Patent Office, Garibaldi u.2, P.O. Box 552, 1054 Budapest 
(tel.: +36 1 331 2164  fax: +36 1 474 5975  e-mail: vekas@hpo.hu) 

Mária PETZ-STIFTER (Mrs.), Industrial Property Adviser, Hungarian Patent Office, 
Garibald  u.2, P.O. Box 552, 1054 Budapest 
(tel.: +36 1 474 5907  fax: +36 1 479 5899  e-mail: petzne@hpo.hu) 

IRLANDE / IRELAND / IRLAND / IRLANDA

John V. CARVILL, Controller of Plant Breeders’ Rights, Plant Variety Rights Office, 
Department of Agriculture and Food, National Crop Variety Testing Centre, Backweston, 
Leixlip, Co. Kildare 
(tel.: +353 1 630 2902  fax: +353 1 628 0634  e-mail: john.carvill@agriculture.gov.ie) 

ISRAËL / ISRAEL

Shalom BERLAND, Legal Advisor of Ministry of Agriculture and Plant Breeders’ Registrar, 
Plant Breeders’ Rights Council, Volcani Centre, P.O. Box 30, Bet-Dagan 
(tel.: +972 3 948 5566  fax: +972 3 948 5836) 
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JAPON / JAPAN / JAPÓN

Sanji TAKEMORI, Director, Seeds and Seedlings Division, Ministry of Agriculture, Forestry 
and Fisheries (MAFF), 1-2-1 Kasumigaseki, Chiyoda-ku, Tokyo 100-8950 
(tel.: +81 3 3591 0524  fax: +81 3 3502 6572  e-mail: sanji_takemori@nm.maff.go.jp) 

Jun KOIDE, Deputy Director, International Affairs, Seeds and Seedlings Division, Ministry 
of Agriculture, Forestry and Fisheries (MAFF), 1-2-1 Kasumigaseki, Chiyoda-ku,
Tokyo 100-8950 
(tel.: +81 3 3591 0524  fax: +81 3 3502 6572  e-mail: jun_koide@nm.maff.go.jp) 

Katsuhiro SAKA, First Secretary, Permanent Mission, 3, chemin des Fins, 
1211 Grand-Saconnex, Switzerland
(tel.: +41 22 717 3225  fax: +41 22 788 3368  e-mail: katsuhiro.saka@bluewin.ch) 

LETTONIE / LATVIA / LETTLAND / LETONIA

Sergejs KATANENKO, Director, Plant Variety Testing Department, State Plant Protection 
Service, Republic sq. 2, 1981 Riga 
(e-mail: sergejs.katanenko@vaad.gov.lv) 

MEXIQUE / MEXICO / MEXIKO / MÉXICO

Enriqueta MOLINA MACÍAS (Sra.), Directora, Servicio Nacional de Inspección y 
Certificación de Semillas (SNICS), Secretaría de Agricultura, Ganadería, Desarrollo Rural, 
Pesca y Alimentación (SAGARPA), Av. Presidente Juárez, 13, Col. El Cortijo, Tlalnepantla, 
Estado de México 54000 
(tel.: +52 55 53842213  fax: +52 55 53901441  e-mail: enriqueta.molina@webtelmex.net.mx) 

Karla T. ORNELAS LOERA (Sra.), Tercer Secretaria, Misión Permanente,
16, avenue de Budé, 1202 Ginebra, Suiza
(tel.: +41 22 748 0707  fax: +41 22 748 0708  e-mail: mission.mexico@ties.itu.int) 

NORVÈGE / NORWAY / NORWEGEN / NORUEGA

Haakon SØNJU, Registrar, Plant Variety Board, P.O. Box 3, 1431 Aas 
(tel.: +47 64 944400  fax: +47 64 944410  e-mail: haakon.sonju@slt.dep.no)  

Veslemoy-Susanne GUNDERSEN (Ms.), Legal Advisor, Royal Ministry of Agriculture, 
Akersgt. 059, P.O. Box 8007 Dep, 0030 Oslo 
(tel.: +47 2 2249277  e-mail: veslemoy-susanne.gundersen@ld.dep.no)
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PANAMA / PANAMÁ

Katia CASTILLO (Sra.), Attaché Agrícola, Misión Permanente ante la Organización Mundial 
del Comercio (OMC), 94, rue de Lausanne, 1202 Ginebra, Suiza
(tel.: +41 22 906 4999  fax: +41 22 906 4990  e-mail: katia.castillo@ties.itu.int)

PARAGUAY

María Estela OJEDA GAMARRA  (Sra.), Jefa, Departamento Registro de Cultivares, 
Dirección de Semillas (DISE), Ministerio de Agricultura y Ganadería, Gaspar Rodríguez de 
Francia 685, c/Mcal. Estigarribia, San Lorenzo 
(tel.: +595 21 582201  fax: +595 21 584645  e-mail: combio@telesurf.com.py)  

Lorena PATIÑO (Sra.), Segunda Secretaria, Misión Permanente,
28A, chemin du Petit- Saconnex, 1209 Ginebra, Suiza 
(tel.: +41 22 7403211  fax: +41 22 7403213  e-mail: mission.paraguay@ties.itu.int)

PAYS-BAS / NETHERLANDS / NIEDERLANDE / PAÍSES BAJOS

Chris M.M. VAN WINDEN, Account Manager Propagating Material, Ministry of 
Agriculture, Nature Management and Fisheries, Postbus 20401, 2500 EK The Hague 
(tel.: +31 70 3784281  fax: +31 70 3786156  e-mail: c.m.m.van.winden@minlnv.nl) 

Krieno Adriaan FIKKERT, Secretary, Board for Plant Breeders’ Rights, Postbus 104, 
6700 AC Wageningen 
(tel.: +31 317 478090  fax: +31 317 425867  e-mail: k.a.fikkert@rkr.agro.nl) 

POLOGNE / POLAND / POLEN / POLONIA

Julia BORYS (Ms.), Head, DUS Testing Department, Research Centre for Cultivar 
Testing (COBORU), 63-022 Slupia Wielka 
(tel.: +48 61 285 23 41  fax: +48 61 285 35 58  e-mail: sekretariat@coboru.pl) 

PORTUGAL

Carlos PEREIRA GODINHO, Directeur, Centre national d’enregistrement des variétés 
protégées, Direction générale de la protection des cultures (DGPC), Ministère de l’agriculture, 
du développement rural et des pêches (MADRP), Edificio I, Tapada da Ajuda, 
1349-018 Lisbonne 
(tel.: +351 21 3613271  fax: +351 21 3613277  e-mail: cgodinho@dgpc.min-agricultura.pt) 

José S. DE CALHEIROS DA GAMA, Conseiller juridique, Mission permanente, 
33, rue Antoine-Carteret, 1202 Genève, Suisse
(tel.: +41 22 658 3191  fax: +41 22 918 0228  e-mail: mission.portugal@ties.itu.int) 
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RÉPUBLIQUE DE CORÉE / REPUBLIC OF KOREA / REPUBLIK KOREA / 
REPÚBLICA DE COREA

PARK Byung Won, Director-General, Plant Variety Protection Division, National Seed 
Management Office (NSMO), 433, Anyang 6-dong, Anyang-si, Anyang City, 
Kyunggi-do 430-016
(tel.: +82 31 467 0100  fax: +82 31 467 0161  e-mail: bwpark@seed.go.kr) 

PARK Baek-Hwa, Deputy Director, Plant Variety Protection Division, National Seed 
Management Office (NSMO), 1, Jungang-dong, Gwacheon-si, Anyang City, 
Kyunggi-do 427-719 
(tel.: +82 2 5001797  fax: +82 2 5037276  e-mail: parkbh@maf.go.kr) 

CHOI Keun-Jin, Examination Officer/Senior Researcher, Plant Variety Protection Division, 
National Seed Management Office (NSMO), 433, Anyang 6-dong, Anyang-si, Anyang City, 
Kyunggi-do 430-016 
(tel.: +82 31 4670190  fax: +82 31 4670161  e-mail: kjchoi@seed.go.kr) 

RÉPUBLIQUE TCHÈQUE / CZECH REPUBLIC / TSCHECHISCHE REPUBLIK / 
REPÚBLICA CHECA

Jiří SOUČEK, Head of Department, Department of Plant Variety Rights and DUS Tests, 
Central Institute for Supervising and Testing in Agriculture (ÚKZÚZ), Za opravnou 4, 
150 06 Praha 5 - Motol 
(tel.: +420 257 211755  fax: +420 257 211752  e-mail: jiri.soucek@ukzuz.cz) 

Daniel JUREČKA, Head, Plant Variety Testing Division, Central Institute for Supervising 
and Testing in Agriculture (ÚKZÚZ), Hroznová 2, 656 06 Brno 
(tel.: +420 5 43217646  fax: +420 5 43212440  e-mail: daniel.jurecka@ukzuz.cz) 

ROUMANIE / ROMANIA / RUMÄNIEN / RUMANIA

Adriana PARASCHIV (Mrs.), Head of Division, Examination Department, State Office for 
Inventions and Trademarks (OSIM), 5, Jon Ghica, Sector 3, P.O. Box 52, 70018 Bucharest 
(tel.: +40 21 3151966  fax: +40 21 3123819  e-mail: adriana.paraschiv@osim.ro)

Mihaela Rodica CIORA (Mrs.), Deputy Executive Director, State Institute for Variety Testing 
and Registration, Ministry of Agriculture, Food and Forestry, 61, Marasti, Sector 1, 
71329 Bucharest 
(tel.: +40 21 223 1425  fax: +40 21 222 5605  e-mail: mihaela_ciora@gmx.net) 

Ruxandra URUCU (Ms.), Legal Adviser, Legal and International Affairs Division, State 
Office for Inventions and Trademarks (OSIM), 5, Jon Ghica, Sector 3, 70018 Bucharest 
(tel.: +40 1 313 2492  fax: +40 1 312 3819  e-mail: ruxandra.urucu@osim.ro) 
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ROYAUME-UNI / UNITED KINGDOM / VEREINIGTES KÖNIGREICH / 
REINO UNIDO

Michael H. MILLER, Policy Administrator, Plant Variety Rights Office and Seeds Division, 
Department for Environment, Food and Rural Affairs (DEFRA), White House Lane, 
Huntingdon Road, Cambridge CB3 0LF 
(tel.: +44 1223 342 375  fax: +44 1223 342 386  e-mail: michael.miller@defra.gsi.gov.uk)  

SLOVAQUIE / SLOVAKIA / SLOWAKEI / ESLOVAQUIA

Katarina BENOVSKÁ (Mrs.), Senior Officer, Plant Breeders’ Rights Office, Central Institute 
for Testing in Agriculture (UKSUP), Matuskova 21, 833 16 Bratislava 
(tel.: +421 2 54654282  fax: +421 2 54654282  e-mail: odrody@uksup.sk) 

Nora SEPTÁKOVÁ (Mrs.), Counsellor, Permanent Mission, 9, chemin de l’Ancienne Route, 
1218 Grand-Saconnex, Switzerland
(tel.: +41 22 7477400  fax: +41 22 7477434  e-mail: mission.slovak@ties.itu.int) 

SUÈDE / SWEDEN / SCHWEDEN / SUECIA

Karl Olov ÖSTER, Director-General, National Board of Fisheries;  President, National Plant 
Variety Board, Ekelundsgatan 1, P.O. Box 423, 401 26 Göteborg 
(tel.: +46 31 743 03 01  fax: +46 31 743 04 44  e-mail: karl.olov.oster@fiskeriverket.se) 

Christina TÖRNSTRAND (Ms.), Senior Administrative Officer, Ministry of Agriculture, 
Food and Fisheries, 10333 Stockholm 
(tel.: +46 8 4051107  fax: +46 8 206496  e-mail: christina.tornstrand@agriculture.ministry.se) 

SUISSE / SWITZERLAND / SCHWEIZ / SUIZA

Pierre Alex MIAUTON, Chef de Service, Certification, semences et plants, Station fédérale 
de recherches en production végétale de Changins, Case postale 254, 1260 Nyon 1 
(tel.: +41 22 3634668  fax: +41 22 3615469  e-mail: pierre.miauton@rac.admin.ch) 

Manuela BRAND (Frau), Koordinatorin, Büro für Sortenschutz, Bundesamt für 
Landwirtschaft, Mattenhofstrasse 5, 3003 Bern 
(tel.: +41 31 3222524  fax: +41 31 3222634  e-mail: manuela.brand@blw.admin.ch)  

Eva TSCHARLAND (Frau), Wissenschaftliche Mitarbeiterin, Bundesamt für Landwirtschaft, 
Mattenhofstrasse 5, 3003 Bern 
(tel.: +41 31 322 2594  fax: +41 31 323 5455  e-mail: eva.tscharland@blw.admin.ch)  
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TUNISIE / TUNISIA / TUNESIEN / TÚNEZ

Mares HAMDI, Directeur général des affaires juridiques et foncières, Ministère de 
l’agriculture, de l’environnement et des ressources hydrauliques, 30, rue Alain Savary, 
1002 Tunis
(tel.: +216 71 842317  fax: +216 71 784419)

Abdelaziz CHEBIL, Ingénieur en chef, Direction général de la protection et du contrôle de la 
qualité des produits agricoles, Ministère de l’agriculture, de l’environnement et des ressources 
hydrauliques, 30, rue Alain Savary, 1002 Tunis
(tel.: +216 71 788979  fax: +216 71 784419  e-mail: chebilaziz@yahoo.fr)

UKRAINE / UCRANIA

Valentyna ZAVALEVSKA (Mrs.), First Deputy Chairman, State Service on Right Protection 
for Plant Varieties, 15, Henerala Rodimtseva vul., 03041 Kyiv 
(tel.: +380 44 2579933  fax: +380 44 2579934  e-mail: sops@sops.gov.ua)  

Oksana ZHMURKO (Mrs.), Head, International Cooperation Department, Department of 
Scientific and Technical Provision for International Integration and Publishing Activity, 
Ukrainian Institute for Plant Variety Examination, 15, Henerala Rodimtseva vul., 03041 Kyiv 
(tel.: +380 44 257 9933  fax: +380 44 257 99 38  e-mail: zhmurko@sops.gov.ua) 

Olena SAVYTSKA (Mrs.), Head, Department of Agroindustrial Management, Social and 
Labor Relations, Ministry of Agriculture of Ukraine, 24, Khrescholtik str., 0100 Kyiv
(tel.: +380 44 226 2575  fax: +380 44 229 8545  e-mail: savitska@minapt.kiev.ua)

URUGUAY

Gustavo BLANCO DEMARCO, Asesor, Ministerio de Ganadería, Agricultura y Pesca, 
Constituyente 1476, Piso 3, 11200 Montevideo 
(tel.: +598 2 412 6308  fax: +598 2 412 6331  e-mail: gblanco@mgap.gob.uy) 

Carlos RODRÍGUEZ DU HAUTBOURG, Abogado, Instituto Nacional de Semillas (INASE), 
Rambla 25 de Agosto, Piso 3, Montevideo
(tel.: + 598 2 916 8761  fax: + 598 2 916 8673  e-mail:  cra@estudiopro.com.uy)
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II. OBSERVATEURS / OBSERVERS / BEOBACHTER /
OBSERVADORES

ALGÉRIE / ALGERIA / ALGERIEN / ARGELIA

Ali MATALLAH, Directeur, Affaires juridiques et de la réglementation, Ministère de 
l’agriculture et du développement rural (MADR), 12, Boulevard Amirouche, Alger
(tel.: +213 21 746406  fax: +213 21 429351  e-mail: alidajr2002@yahoo.fr)

Abdelkarim OULD RAMOUL, Sous-Directeur, Direction de la protection des végétaux et des 
contrôles techniques (DPVCT), Ministère de l’agriculture et du développement rural 
(MADR), 12, boulevard Amirouche, Alger 
(tel.: +213 21749513  fax: +213 21429349  e-mail: o.ramoul.a@caramail.com) 

COSTA RICA

Alejandro SOLANO ORTIZ, Ministro Consejero, Misión Permanente, 11, rue Butini, 
1202 Ginebra, Suiza
(tel.: +41 22 7312587  fax: +41 22 7312069  e-mail: alejandro.solano@ties.itu.int) 

ÉGYPTE / EGYPT / ÄGYPTEN / EGIPTO

Ahmed ABDEL-LATIF, Third Secretary, Permanent Mission, 49, avenue Blanc, 
1202 Geneva, Switzerland
(tel. +41 22 7316530  fax +41 22 738 4415  e-mail:  mission.egypt@ties.itu.int)

MAROC / MOROCCO / MAROKKO / MARRUECOS

Khalid SEBTI, Premier secrétaire (OMC), Mission permanente, 18-A, chemin F. Lehman, 
1218 Grand-Saconnex, Suisse
(tel.: +41 22 7918181  fax: +41 22 7918180  e-mail: kh_sebti@yahoo.com) 

SINGAPOUR / SINGAPORE / SINGAPUR

LIEW Woon Yin (Ms.), Director-General, Intellectual Property Office of Singapore (IPOS), 
#04-01 Plaza By The Park, 51 Bras Basah Road, Singapore 189554 
(tel.: +65  6331 6580  fax: +65  6339 0252) 

Dennis LOW, Senior Assistant Director, Legal Policy and International Affairs, Intellectual 
Property Office of Singapore (IPOS), #04-01 Plaza By The Park, 51 Bras Basah Road, 
Singapore 189554 
(tel.: +65  6331 6580  fax: +65  6339 0252  e-mail: dennis_low@ipos.gov.sg) 
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THAÏLANDE / THAILAND / TAILANDIA

Sophida HEMAKHOM (Ms.), Chief, Legal Affairs Sub-Division, Department of Agriculture, 
Phaholyothin Road, Chatuchak, Bangkok 10900 
(tel.: +66 2 9405395  fax: +66 2 9407452) 

TURQUIE / TURKEY / TÜRKEI / TURQUÍA

Kamil YILMAZ, Director, Variety Registration and Seed Certification Centre, Ministry of 
Agriculture and Rural Affairs, P.O. Box 107, Yenimahalle - Ankara 06172 
(tel.: +90 312 315 8874  fax: +90 312 315 4605  e-mail: kamil_yilmaz@ankara.tagem.gov.tr) 

Metin SEHITOGLU, Chief, General Directorate of Protection and Control, Akay cad. No. 3, 
Ankara 
(tel.: +90 312 4174176  fax: +90 312 4178198  e-mail: metinsehitoglu@hotmail.com.tr)

ZIMBABWE / SIMBABWE

Bellah MPOFU (Mrs.), Registrar of Plant Breeders’ Rights, Department of Research and 
Specialist Services, Seed Services, Ministry of Agriculture, P.O. Box CY 550, Causeway, 
Harare 
(tel.: +263 4 720370  fax: +263 4 791223  e-mail: bmpofu@utande.co.zw) 

III. ORGANISATIONS / ORGANIZATIONS / ORGANISATIONEN /
ORGANIZACIONES

ORGANISATION MONDIALE DE LA PROPRIÉTÉ INTELLECTUELLE (OMPI) / 
WORLD INTELLECTUAL PROPERTY ORGANIZATION (WIPO) / 
WELTORGANISATION FÜR GEISTIGES EIGENTUM (WIPO) /  ORGANIZACIÓN 
MUNDIAL DE LA PROPIEDAD INTELECTUAL (OMPI)

Karen LEE RATA (Mrs.), Senior Counsellor, Office of the Special Counsel,
34, chemin des Colombettes, 1211 Geneva 20, Switzerland
(tel.: +41 22 338 9960  e-mail: karen.lee@wipo.int) 
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COMMUNAUTÉ EUROPÉENNE / EUROPEAN COMMUNITY / EUROPÄISCHE 
GEMEINSCHAFT / COMUNIDAD EUROPEA

Bart KIEWIET, President, Community Plant Variety Office (CPVO),
3, boulevard Maréchal Foch, B.P. 2141, 49021 Angers Cedex 02, France
(tel.: +33 2 4125 6410  fax: +33 2 4125 6410  e-mail: kiewiet@cpvo.eu.int) 

Jacques GENNATAS, Chef de secteur - Droit d’obtenteurs, Direction générale santé et 
protection des consommateurs, Unité E1, chef du secteur “Plant Variety Property Rights”, 
Commission européenne, 101 rue Froissart, 1040 Bruxelles, Belgique
(tel.: +32 2 295 9713  fax: +32 2 295 6043  e-mail: jacques.gennatas@cec.eu.int)  

Martin EKVAD, Head of Legal Affairs, Community Plant Variety Office (CPVO), 
3, boulevard Maréchal Foch, B.P. 2141, 49021 Angers Cedex 02, France
(tel.: +33 2 4125 6400  fax: +33 2 4125 6410  e-mail: ekvad@cpvo.eu.int) 

Patrick RAVILLARD, Counsellor, European Commission, Permanent Delegation to the 
International Organizations in Geneva, 37-39, rue de Vermont, P.O. Box 195, 
1211 Geneva 20, Switzerland
(tel.: +41 22 9182218  fax: +41 22 7342236  e-mail: patrick.ravillard@cec.eu.int)

OFFICE EUROPEÉN DES BREVETS (OEB) / EUROPEAN PATENT OFFICE (EPO) / 
EUROPÄISCHES PATENTAMT (EPA) / OFICINA EUROPEA DE PATENTES (OEP)

Bart CLAES, Patent Law Department, Erhardtstr. 27, 80331 Munich, Germany
(tel.: +49 89 2399 5156  fax: +49 89 2399 5153  e-mail: bclaes@epo.org) 

ORGANISATION AFRICAINE DE LA PROPRIÉTÉ INTELLECTUELLE (OAPI) / 
AFRICAN INTELLECTUAL PROPERTY ORGANIZATION (OAPI) / 
ORGANIZACIÓN AFRICANA DE LA PROPIEDAD INTELECTUAL (OAPI)

Wéré Régine GAZARO (Mme), Chef de Service des brevets et titres dérivés, B.P. 887, 
Yaoundé, Cameroun
(tel.: +237  2205747  fax: +237  2205727  e-mail: wereregine@hotmail.com)  

COMMUNAUTÉ INTERNATIONALE DES OBTENTEURS DE PLANTES 
ORNEMENTALES ET FRUITIÈRES DE REPRODUCTION ASEXUÉE (CIOPORA) / 
INTERNATIONAL COMMUNITY OF BREEDERS OF ASEXUALLY REPRODUCED 
ORNAMENTAL AND FRUIT-TREE VARIETIES (CIOPORA) / INTERNATIONALE 
GEMEINSCHAFT DER ZÜCHTER VEGETATIV VERMEHRBARER ZIER- UND 
OBSTPFLANZEN (CIOPORA) / COMUNIDAD INTERNACIONAL DE OBTENTORES
DE VARIEDADES ORNAMENTALES Y FRUTALES DE REPRODUCCIÓN 
ASEXUADA (CIOPORA)

René ROYON, Secrétaire général, 128, square du Golf, 06250 Bois de Font Merle, France
(tel.: +33 4 93900850  fax: +33 4 93900409  e-mail: royon@club-internet.fr) 
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FÉDÉRATION INTERNATIONALE DES SEMENCES (ISF) / INTERNATIONAL SEED 
FEDERATION (ISF) / INTERNATIONALER SAATGUTVERBAND (ISF) / 
FEDERACIÓN INTERNACIONAL DE SEMILLAS (ISF)

Bernard LE BUANEC, Secretary General, 7, chemin du Reposoir, 1260 Nyon, Switzerland
(tel.: +41 22 365 44 20  fax: +41 22 365 44 21  e-mail: isf@worldseed.org) 

Marcel BRUINS, Manager Plant Variety Protection, Intellectual Resource Protection and 
Regulatory Affairs, SVS Holland, Seminis Vegetable Seeds, Nude 54D,
6702 DN Wageningen, Netherlands
(tel.: +31 317 450 218  fax: +31 317 450 217  e-mail: marcel.bruins@seminis.com) 

Jean DONNENWIRTH, International Intellectual Property Manager, Pioneer Hi-Bred 
S.A.R.L., Chemin de l’Enseigure, 31130 Aussonne, France
(tel.: +33 5 61062084  fax: +33 5 61062091  e-mail: jean.donnenwirth@pioneer.com) 

Juan Carlos MARTÍNEZ GARCÍA, Federación Latinoamericana de Asociaciones de 
Semillistas (FELAS), Responsable, Relaciones exteriores, Paseo Pamplona 2, Esc. 1 - 4º A, 
50004 Zaragoza, España
(tel.: +34  976212197  fax: +34  976226410  e-mail: felas@felas.org) 

Pierre ROGER, Directeur de la propriété intellectuelle, Groupe Limagrain Holding, 
Rue Limagrain, Boîte postale 1, 63720 Chappes, France
(tel.: +33 4 7363 4069  fax: +33 4 7364 6737  e-mail: pierre.roger@limagrain.com) 

IV. BUREAU / OFFICERS / VORSITZ / OFICINA

Nicole BUSTIN (Ms.), Chair
Doug WATERHOUSE, Vice-Chair

V. BUREAU DE L’UPOV / OFFICE OF UPOV / BÜRO DER UPOV /
OFICINA DE LA UPOV

Rolf JÖRDENS, Vice Secretary-General
Peter BUTTON, Technical Director
Raimundo LAVIGNOLLE, Senior Counsellor
Makoto TABATA, Senior Counsellor
Yolanda HUERTA (Mrs.), Senior Legal Officer
Paul Therence SENGHOR, Senior Program Officer
Vladimir DERBENSKIY, Consultant

[L’annexe II suit/
Annex II follows/

Anlage II folgt/
Sigue el Anexo II]
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Reply of UPOV to the Notification of June 26, 2003, from the 
Executive Secretary of the Convention on Biological Diversity (CBD)

approved by the Administrative and Legal Committee
at its forty-eighth session on October 21, 2003,

with the recommendation that the Council of UPOV adopt it 
at its thirty-seventh ordinary session on October 23, 2003.

34, chemin des Colombettes — CH-1211 Genève 20  —  Tel.:  (+41-22) 338 91 11 — Fax:  (+41-22) 733 03 36
E-mail:  upov.mail@wipo.int  -  Internet:  http://www.upov.int
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Introduction

1. The International Union for the Protection of New Varieties of Plants (UPOV) is an 
intergovernmental organization, established by the International Convention for the Protection 
of New Varieties of Plants (the “UPOV Convention”).  The UPOV Convention was adopted 
on December 2, 1961, and revised in 1972, 1978 and 1991.  The Mission of UPOV, based on 
the UPOV Convention, is:  “To provide and promote an effective system of plant variety 
protection, with the aim of encouraging the development of new varieties of plants, for the 
benefit of society.”

2. As of July 31, 2003, UPOV has 53 members1.  Furthermore, 18 States and two 
intergovernmental organizations have initiated, with the Council of UPOV, the procedure for 
becoming members of the Union and 53 other States have been in contact with the Office of 
the Union for assistance in the development of legislation on plant variety protection.  It is 
therefore anticipated that more than 100 States or intergovernmental organizations may be 
members of UPOV in the future.

3. UPOV supports the view that the Convention on Biological Diversity (CBD) and relevant 
international instruments dealing with intellectual property rights, including the 
UPOV Convention, should be mutually supportive.

4. It should be recalled that the Conference of the Parties to the CBD, in its 
Decision IV-24, taken at its sixth Meeting (COP-6) held in The Hague, Netherlands, from 
April 7 to 19, 2002, acknowledged relevant work being carried out by other 
intergovernmental organizations, such as the World Intellectual Property Organization 
(WIPO), the World Trade Organization (WTO), the United Nations Conference on Trade and 
Development (UNCTAD), the Food and Agriculture Organization of the United Nations 
(FAO) and UPOV, on issues related to access to genetic resources and benefit-sharing.

5. UPOV has developed a reply based on the principles of the UPOV Convention in order 
to provide some guidance on UPOV’s views on the “process, nature, scope, elements and 
modalities of an international regime on access to genetic resources and benefit-sharing.”

Access to Genetic Resources

6. UPOV considers that plant breeding is a fundamental aspect of the sustainable use and 
development of genetic resources.  It is of the opinion that access to genetic resources is a key 
requirement for sustainable and substantial progress in plant breeding.  The concept of the 
“breeder’s exemption” in the UPOV Convention, whereby acts done for the purpose of breeding 
other varieties are not subject to any restriction, reflects the view of UPOV that the worldwide 
community of breeders needs access to all forms of breeding material to sustain greatest progress
in plant breeding and, thereby, to maximize the use of genetic resources for the benefit of 
society.

1 More detailed information concerning UPOV’s membership can be found at: 
http://www.upov.int/en/about/members/index.html.
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Disclosure of Origin

7. The requirement for “distinctness” in the UPOV Convention2 means that protection 
shall only be granted after an examination to determine if the variety is clearly distinguishable 
from all other varieties, whose existence is a matter of common knowledge3 at the date of 
filing of the application, regardless of the geographical origin.  Furthermore, the 
UPOV Convention provides that, if it is discovered that a breeder’s right has been granted for 
a variety that was not distinct, that right shall be declared null and void. 

8. The breeder is usually required, in a technical questionnaire that accompanies his 
application for protection, to provide information concerning the breeding history and genetic 
origin of the variety.  UPOV encourages information on the origin of the plant material, used 
in the breeding of the variety, to be provided where this facilitates the examination mentioned 
above, but could not accept this as an additional condition of protection since the 
UPOV Convention provides that protection should be granted to plant varieties fulfilling the 
conditions of novelty, distinctness, uniformity, stability and a suitable denomination and does 
not allow any further or different conditions for protection.  Indeed, in certain cases, for 
technical reasons, applicants may find it difficult, or impossible, to identify the exact 
geographic origin of all the material used for breeding purposes.

9. Thus, if a country decides, in the frame of its overall policy, to introduce a mechanism 
for the disclosure of countries of origin or geographical origin of genetic resources, such a 
mechanism should not be introduced in a narrow sense, as a condition for plant variety 
protection.  A separate mechanism from the plant variety protection legislation, such as that 
used for phytosanitary requirements, could be applied uniformly to all activities concerning 
the commercialization of varieties, including, for example, seed quality or other marketing-
related regulations.

Prior Informed Consent

10. With regard to any requirement for a declaration that the genetic material has been 
lawfully acquired or proof that prior informed consent concerning the access of the genetic 
material has been obtained, UPOV encourages the principles of transparency and ethical 
behavior in the course of conducting breeding activities and, in this regard, the access to the 
genetic material used for the development of a new variety should be done respecting the 
legal framework of the country of origin of the genetic material.  However, the 
UPOV Convention requires that the breeder’s right should not be subject to any further or 
different conditions than the ones required to obtain protection.  UPOV notes that this is 
consistent with Article 15 of the CBD, which provides that the determination of the access to 
genetic resources rests with the national governments and is subject to national legislation.  
Furthermore, UPOV considers that the competent authority for the grant of the breeder’s 
rights is not in a position to verify whether the access to genetic material has taken place in 
accordance with the applicable law in this field.

2 Reference to the UPOV Convention in this document should be understood as a reference to the latest Act of 
the UPOV Convention (the 1991 Act).  The full text of the UPOV Convention can be found at:
http://www.upov.int/en/publications/conventions/1991/content.html

3 The matter of common knowledge is considered further in UPOV document “The Notion of Breeder and 
Common Knowledge” (C(Extr.)/19/2 Rev.).  This document can be found at: 
http://www.upov.int/en/about/key_issues.html
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Summary

11. Since the legislation on access to genetic material and the legislation dealing with the 
grant of breeders’ rights pursue different objectives, have different scopes of application and 
require a different administrative structure to monitor their implementation, UPOV considers 
that it is appropriate to include them in different legislation, although such legislation should 
be compatible and mutually supportive.

Benefit-Sharing

Breeder’s Exemption

12. UPOV would be concerned if any mechanism to claim the sharing of revenues were to 
impose an additional administrative burden on the authority entrusted with the grant of 
breeders’ rights and an additional financial obligation on the breeder when varieties are used 
for further breeding.  Indeed, such an obligation for benefit-sharing would be incompatible 
with the principle of the breeder’s exemption established in the UPOV Convention whereby 
acts done for the purpose of breeding other varieties are not, under the UPOV Convention, 
subject to any restriction and the breeders of protected varieties (initial varieties) are not 
entitled to financial benefit-sharing with breeders of varieties developed from the initial 
varieties, except in the case of essentially derived varieties (EDV).  Furthermore, a 
benefit-sharing mechanism within the legislation to grant breeder’s rights, would seem to tax 
only “protected” varieties and, instead of creating incentive mechanisms to develop new 
varieties, may provoke the opposite effect, whereby breeders would not develop new varieties 
or would not seek protection (favoring a legally insecure environment).

13. The Food and Agriculture Organization of the United Nations (FAO), at its 
31st Conference, on November 3, 2001, adopted the International Treaty on Plant Genetic 
Resources for Food and Agriculture.  This Treaty (Article 13.2. (d)(ii)) recognizes the concept 
of the breeder’s exemption, in that breeders are excepted from financial benefit-sharing 
whenever their products are “available without restriction to others for further research and 
breeding …”.

Subsistence Farmers

14. In addition to the breeder’s exemption and the research exemption, the 
UPOV Convention contains another compulsory exception to the breeder’s right whereby the 
breeder’s right does not extend to acts done privately and for non-commercial purposes.  
Therefore, activities of subsistence farmers, where these constitute acts done privately and for 
non-commercial purposes, are excluded from the scope of the breeder’s right and such 
farmers freely benefit from the availability of protected new varieties.

Farm-Saved Seed

15. The provision on “farm-saved seed” (also known as the “farmer’s privilege”) is an optional 
benefit-sharing mechanism provided by the UPOV Convention, under which UPOV members 
may permit farmers, on their own farms, to use part of their harvest of a protected variety for the 
planting of a further crop. Under this provision, members of UPOV are able to adopt solutions, 
which are specifically adapted to their agricultural circumstances.  However, this provision is 
subject to reasonable limits and requires that the legitimate interests of the breeder are 
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safeguarded, to ensure there is a continued incentive for the development of new varieties of 
plants, for the benefit of society.  For example, certain members of UPOV apply the provision 
on farm-saved seed only to certain species or limit its application using criteria such as the 
size of the farmer’s holding or the level of production.

Summary

16. Mechanisms of benefit-sharing should take into account the need for a relationship of 
mutual supportiveness in respect of the essential principles of the UPOV system of plant 
variety protection and, in particular, of the breeder’s exemption provision. 

Conclusion

17. UPOV considers that plant breeding is a fundamental aspect of the sustainable use and 
development of genetic resources.  It is of the opinion that access to genetic resources is a key 
requirement for sustainable and substantial progress in plant breeding.  The concept of the 
“breeder’s exemption” in the UPOV Convention, whereby acts done for the purpose of breeding 
other varieties are not subject to any restriction, reflects the view of UPOV that the worldwide 
community of breeders needs access to all forms of breeding material to sustain greatest progress 
in plant breeding and, thereby, to maximize the use of genetic resources for the benefit of 
society.  In addition, the UPOV Convention has inherent benefit-sharing principles in the form of 
the breeder’s exemption and other exceptions to the breeder’s right and UPOV is concerned 
about any other measures for benefit-sharing which could introduce unnecessary barriers to 
progress in breeding and the utilization of genetic resources.  UPOV urges the Ad Hoc Open-
ended Working Group on Access and Benefit-sharing to recognize these principles in its work 
and to ensure that any measures it develops are supportive of these principles and, therefore, of 
the UPOV Convention.

[End of Annex II and of document]


